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FREDERIC WILLIAM MAITLAND 


By GAILLARD THOMAS LAPSLEY 


F el magnus magnum de magno dixit, ego 

parvus parvum de magno dicebo, the artless 
Latin of the Cluniac monk cannot conceal or 
disfigure the true feeling that moved his 
words which may yet serve to express the 
veneration which men of all ages pay to one 
who is a master among them. And it is 
indeed a master that we have lost in the per- 
son of Frederic William Maitland. 


less those who knew him, or had ever so 
little a glimpse of the ideals by which he 


| rance of them. 


No one 
who read his work could doubt that, still | 


measured his work, his deep and true mod- | 
esty, his delicate and generous considera- | 


tion for others. 
world of law, history, and political philoso- 
phy that is bereaved by his death, it is not 
only the university which he loved and 
served well —it is rather every man who 
cares for learning and truth, for honest, 
tireless work and high-minded gentle living. 

The story of Maitland’s life, in so far as 
it was made up of events, is soon told, but 
it will be long before one can penetrate even 
a little way into the movement of his strong 
and subtle thought. He was born in Lon- 
don in 1850, in Guilford street, as many 
Americans, for whom London chiefly means 
the Record Office and the parts about the 
Museum, will like to know. But although 
the accident of birth made him a Londoner 
he was in fact of Gloucester stock, and he 
passed a good part of his youth in that 
county where he later inherited a property. 
He was the grandson of that S. R. Maitland 
who was the first in England to put mediz- 
val studies in their true light and to tell the 
world that it is not enough to qualify the 
Dark Ages as unimportant because your 


It is not only the learned | 





own foolish heart is darkened with igno- 
Maitland was sent to Eton 
where, it seems, he left little memory either 
of brilliance or deficiency. Certain it is that 
he was an oppidan and not on the founda- 
tion. 
enough that is to obtain a scholarship at 
Trinity College, Cambridge, where he came 
in due course. Indeed he has been known 
to say in later life that he had only just 
enough Latin to work with the documents 
that came under his notice. Those who 
have studied his work most closely will best 


He was not a good classic, not good 


know what scant justice he did himself in 
this matter. At Cambridge he addressed 
himself to the study of philosophy and came 
into relation with the late Henry Sidgwick, 
whose teaching was the deepest and most 
abiding influence in his life. His first con- 
siderable publication, it will be remembered, 
was dedicated to Sidgwick, and he always 
spoke of him with reverence and gratitude. 
In 1873 Maitland took the Moral Science 
Tripos and shared the distinction of heading 
the first class with a scholar almost as well 
known in America as he is in England, the 
Rev. Dr. William Cunningham. Maitland 
now turned to one phase of the study which 
was destined to absorb in one way or an- 
other his whole life, and in 1873 obtained 
one of the Whewell scholarships for interna- 
tional law. Meanwhile he was preparing 
himself for what is no doubt the severest 
struggle in English academic life, the com- 
petition for a fellowship. His real interest 
was in philosophy, and it was his desire to 
remain at the university and devote himself 
to philosophical studies. As it happened 
there was but a single fellowship available, 
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for Trinity at that time offered a fellowship 
in moral science for open competition every 
three years, and owing to the rule of super- 
annuation no one could compete for this 
more than once. Chance had brought to- 
gether four such candidates as are rarely 
found in an university competition. Mait- 
land, the Rev. Dr. Cunningham, Professor 
James Ward, and the late Bishop of South- 
ampton (the Hon. A. T. Lyttleton). They 
were all destined to attain high distinction, 
and three of them were to remain in the 
university and eventually to secure the 
prize which at the moment could be allotted 
to only one. Sidgwick was the examiner 
and he has related the searchings of heart 
with which he tried to discern amid so much 
excellence the marks of superiority that 
might guide his choice. The lot fell upon 
Ward, and Maitland went on his appointed 
way, which was the study of the law at 
Lincoln’s Inn. He was called to the Bar in 
due course, and practiced in London until 
1884. 

During these years in London his profes- 
sional engagements did not, it would seem, 
absorb all of his time and energy. As a 
practicing barrister indeed he had no suc- 
cess, and his work consisted chiefly in 
“‘deviling”’ for other people. He achieved, 
however, a thorough mastery of the practice 
of the courts and the intricacies of convey- 
ancing. The practical knowledge of the 
law which he obtained is, indeed, abun- 
dantly proved by his subsequent teaching 
and the substantial services which, as 
counsel, he was able to render his college 
upon his return to Cambridge. But before 
the close of the period he was already ask- 
ing himself questions about the history and 
growth of the common law. His attention 
was first drawn to this subject by another 
Trinity man, seven years his senior in 
academic standing, Sir Frederick Pollock, 
“from whom,” he wrote in 1887, ‘I first 
learnt to find an interest in the history of 
law.”” The result of the interest so in- 
It is no 


spired is before the world to-day. 





exaggeration to say that it amounts to the 
creation of the history of English law. The 
material, indeed, existed in abundance, but 
it was scattered and uncriticized, and the 
existing commentaries from Lyttleton to 
Reeves afforded but meager help. The 
whole work of research and criticism had to 
be performed before the synthesis could be 
made, and that work Maitland did, almost 
single-handed, between the years 1884 and 
1895. The first-fruits of these labors was 
the volume of Gloucester Pleas, a selec- 
tion of cases heard in 1221 before the jus- 
tices itinerant in the county where Maitland 
was himself a free-holder, and might in other 
ages have been bound to suit and service 
at the shire-court. , 

Meanwhile a new career was preparing 
for him. Sidgwick had, it seems, from the 
first recognized the qualities of his pupil 
and desired to obtain his services for the 
University. In 1884, partly by his own 
generosity and partly by his influence in 
the University, Sidgwick secured the foun- 
dation of a Readership in English Law 
which was offered to Maitland, as indeed it 
had been created for him. He seems to 
have come into residence in the autumn of 
1884 — he certainly began to lecture early 
in 1885. 

From this time until his death there are 
but few events of general interest to record. 
His life is to be traced in his teaching and 
writing. In 1887, on the death of Birck- 
beck, the Downing professor of the Laws 
of England, Maitland was elected to that 
office, thereby becoming a member of the 
youngest of the Cambridge colleges. He 
went into residence in the pleasant house 
in Downing, where so many Americans in 
search of help or inspiration have been 
welcomed by him. As his work proceeded, 
without haste and without rest, recognition 
came abundantly from every quarter. The 
Universities of Oxford, Glasgow, and Cra- 
cow conferred their doctorates upon him; 
the Royal Academies of Prussia and Bavaria 
elected him corresponding member; the 
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societies where he had received his educa- 
tion and his training were proud to asso- 
ciate his name with their history; and he 
became a Bencher of Lincoln’s Inn (an 
honor very rarely conferred upon one who 
had not taken silk) and an Honorary Fellow 
of Trinity College. The death of Lord 
Acton in 1902 left the Regius Professorship 
of Modern History vacant, and this post, as 
is now generally known, was offered to 
Maitland. He refused on the ground that 
the state of his health disqualified him for 
the work. 





In addition to his ordinary lecturing he was 
always ready to help students or scholars 
who applied to him. No question was too 
rudimentary, no explanation too trouble- 
some for him; with high courtesy and infi- 
nite consideration he opened his great store 
of learning to those who came to him. The 
demands upon his time and patience must 
have been heavy, but there are many on 
both sides of the Atlantic who can grate- 


| fully testify that his pains were not wasted. 


But his activity was by no means con- | 


fined to the business of teaching and study. 
His connection with the Selden Society, both 
in its organization and the subsequent 
direction of its work, contributed perhaps 
more than any other factor to the distin- 
guished success of that body. Its honor- 
able history and the great services which 
it has rendered to the advancement of sound 
learning are largely due to Maitland’s wise 
counsels and unflagging energy. Every 
work it published was passed by him in 
manuscript or proof and sometimes both. 
Then his college and the university made 
demands upon him which he never refused. 
He did his share — and it was a large one — 
of administrative work and college business, 
for which his professional knowledge pecu- 
liarly qualified him. In university politics 
he was an ardent liberal. He took an active 
part in the two liberal — not to say radical 
— movements which in late years have 


| and systematic teaching of 


As early as 1892 he organized classes for 
instruction in the use of medizval charters, 
which presently developed into practical 
paleography 
and diplomatics. Probably there were few 
men in England, certainly there was no one 
in Cambridge, so well qualified as Maitland 
to do this work. He had seen and read an 
enormous number of documents, and the 
fruit of his experience was laid before his 
pupils in the long mornings that he devoted 
to their training. Perhaps the best evi- 
dence of the success of his efforts in this 
direction is to be found in the high excel- 
lence of the work of one who was no doubt 


| his most distinguished pupil, that deeply 


lamented scholar, Mary Bateson. 

It is hard to realize that all this was the 
work of a man never physically vigorous 
and in later years positively broken in 
health. From 1898 onward he was never 
wholly free from illness. The damp, .dark 


| air of Cambridge oppressed him physically 


most deeply agitated the academic world. | 


That the proposals to grant degrees to 
women and to abolish compulsory Greek 
were both lost was not due to any want of 
effort on Maitland’s part. His speeches in 
the course of these discussions are still 
vividly remembered when much good speak- 
ing and clever writing are forgotten. He 
clothed his clear, strong thinking with a 
sarcasm that did not hurt, because it was 
never personal, and a wit and gayety to 
which even his strongest opponents could 
not refuse the tribute of honest laughter. 





— indeed he used to say that he was a 
human hygrometer and could register to a 
fraction the humidity of the atmosphere on 
any given day. It became necessary for 
him to seek relief in a change of climate, and 
from 1899 onward he used to go abroad at 
the end of Michaelmas Term returning in 
time for the Easter Term. This enforced 
absence troubled his conscience in regard to 
his professorial work, and he presently 
began to lecture in the long vacation, for 
in Cambridge a considerable part of the 
university is in residence during July and 
August. The winter sojourns, generally in 
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Madeira or the Grand Canary, which were at 
first simply exile from his work, became 
more tolerable after he had begun to edit 
the Year Books for the Selden Society. 
He was able to carry on this work effec- 
tively far from the archives by having the 
manuscripts from which he was working 
photographed. And for the last few years 
also he was happy in the association of his 
pupil and colleague, J. G. Turner, who 
joined him for at least part of each winter. 
But it was at best an expedient. His 
malady made steady progress and nobody 
who had seen him in the later years was 
surprised when the news came that he had 
made his last voyage. The 
rather that we had had him so long — that 
the brave spirit and the high devotion to 
duty had sustained him through a struggle 
so severe and so protracted. 


wonder was 


Maitland’s work as teacher and writer will 
be, for those who undertake to register the 
movement of thought in the nineteenth cen- 
tury, a fact of the first order of importance. 
It would be premature to attempt now to 
put it in its right relations, but those who 
know how profoundly it has effected his- 
torical and legal studies and how exten- 
sively its influence has been felt, may well 
ask for some survey, however brief and 
incomplete, of its scope: and character. 
Referring to the future study of early English 
history, Maitland wrote in 1897, “by slow 
degrees the thoughts of our forefathers, 
their common about common 
things, will have thinkable 
more: there are discoveries to be made, but 


thoughts 
become once 
also there are habits to be formed;’’ and 
these words, I think, give the clue to the 
course, otherwise so difficult to account for, 
of his own development. Here was a man 
by temperament and education a philos- 
opher, by training a lawyer, dealing with 
the law from a purely historical point of 


view as it would seem. ‘The history of 


institutions,’ he wrote, apropos of Stubbs’ 
great work, ‘is the history of public law.” 
That was a view that a generation ago would 





scarcely have commanded the assent of 
many lawyers, or historians either. Well, 
I think. that it may be said without para- 
dox that Maitland treated the law histori- 
cally rather than philosophically, precisely 
because he was himself a philosopher. It 
should be remembered in what state he 
found English legal history. There was the 
meritorious Reeves and Finlay’s disastrous 
attempt to improve upon Reeves. There 
was Blackstone, to be sure, but even a gen- 
eration ago men were shy of Blackstone’s 
history. Then Coke had attempted to rear 
a structure of theory upon an historical 
basis — most of us will remember Mait- 
land’s own judgment of that attempt, “‘the 


disorderly mass of crabbed pedantry which 


Coke ‘poured forth as ‘institutes’ of English 
law.” Then, and I think that this is a 
factor of prime importance, there were Sir 
Henry Maine’s brilliant but inaccurate gen- 
eralizations about the early history of law. 
In one word it was apparent that no philos- 
ophizing about legal history could be of any 
permanent value until that history had been 
put upon a sound historical basis. Pre- 
that work, had been 
going on in Germany since von Savigny and 
the Grimms had begun their labors, and 
Pertz had decreed that a whole section of 


cisely meanwhile, 


the Monumenta should be consecrated to 
Leges. In France and even in Italy a like 
work, though on a smaller scale perhaps, was 
With these familiar facts in 
mind, it will be easier to understand the 
drift of Maitland’s work from the time of 
his return to Cambridge. 

His first lectures, delivered in the Lent 
Term of 1885, were on tort and contract, 
but in the autumn of that year he began to 
teach the law of real property and to lecture 
on the rise and progress of the laws of Eng- 
land. 
was specialized on the period 1830-1885, an 
early instance of the application of his well- 
known method of working backward from 
the known to the unknown. In the same 
year he was lecturing on the civil govern- 


under way. 


In 1887 his course on real. property 
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ment, using part of Stephen’s Commentaries 
as his text-book. It may be said here, for 
the benefit of those familiar with the meth- 
ods of the American Law School where the 
case system is held in honor and the text- 
book frowned upon, that the conditions in 
Cambridge are different. The fact 
that the Law Tripos has to serve the double 
purpose of education and professional train- 
ing, and that it leads to an academic degree 
and not license to practice, makes the case 


very 


system, in the judgment of those who have 
the best right to an opinion, impractic¢able. 
At any rate most of Maitland’s teaching, 
with some exceptions which will be duly 
noted, was by lecturing and the use of a 
text-book. The year 1887 is marked by 
two important events in Maitland’s career. 
One of them, the foundation of the Selden 
Society, needs no comment for lawyers, 
either in But the 
This was 


America or England. 
other may detain us a moment. 
the publication of the now famous docu- 
ment known as Bracton’s Note Book, the 
first considerable piece of scholarly work 
with which Maitland’s name is associated. 
Readers of the History of English Law know 
to what an extent that book centers about 
Bracton’s great treatise. Those who have 
examined the critical apparatus of Brac- 
ton’s Note Book and the volume on Bracton 
and Azo in the Selden Society, know further 
how profoundly Maitland had penetrated 
Bracton’s thinking by acquainting himself 
with the sources of the great jurist’s knowl- 
edge. 
occupied 


This important piece of work had 
Maitland for three 
manuscript in the British Museum had been 


years. The 


brought under Professor Vinogradoff’s notice 
in 1884. 
announced the discovery in the Atheneum, 


In the summer of that year he 


and at the same time engaged Maitland’s 
interest in the task of editing the document. 
A phrase in the preface has its significance. 
“Perhaps,” wrote Maitland, ‘‘I was not the 
man for the work, but I have liked it well.”’ 
He had taken a long step backward, into 
the thirteenth century in fact, and he found 





himself in a congenial atmosphere. This 
year, too, saw the publication of the first 
volume put forward by the Selden Society, 
Select Pleas of the Crown, edited by Mait- 
land. His work continued to grow more 
historical in character. In 1888 he was 
lecturing on constitutional history and par- 
liament, beside teaching a class in advanced 
real property. At the same time he brought 
out another volume of records for the Selden 
Society, the Select Pleas in Manorial Courts, 
the introduction to which put the history of 
the manorial courts in a new light. Here 
was one lawyer at least who was not content 
to accept without verification the traditions 


of institutional history, which had satisfied 
generations of his professional brothers. 
And when he came to verify the tradition 
it was found to rest upon an insufficient 
basis of fact, and so, in the history of the 
manor, room has to be found for the hal- 
mote before the leet and the courts baron 
and customary are introduced. 

In 1889 he was lecturing on constitutional 
law and history, and expounding cases on 
the law of contract. He had announced a 
course on the history of the English manor, 
but it was not given until the next year. 
Meanwhile he was busy editing the prece- 
dents of pleading in manorial courts which 
the Selden Society published in 1890 under 
the title of The Court Baron. In the same 
year he was teaching the law of real prop- 
erty, using Challis as a text-book, and giving, 
for the last time as it turned out, his lectures 
on constitutional law and history. Five 
new courses of great significance were given 
in 1891, the history of English law in the 
thirteenth century and English land law 
in and before 1086. Meanwhile he had 
edited for the Pipe Roll Society the earliest 
curia regis roll (1194) together with two 
eyre rolls for 1194 and 1195 respectively. 
These appeared in 1891 under the title 
Three Rolls of the King’s Court. Already, it 
will be seen, he was rapidly assembling the 
elements out of which the great History of 
English Law was to be composed. In 1892 
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his lectures on the history of English law had 
been extended so as to include the twelfth 
as well as the thirteenth century, and con- 
centrated chiefly upon tenure. He was 
working backward from Bracton to Glan- 
vill. He added further a course of lectures 
on the origin of feudalism in England, the 
substance of which is no doubt preserved in 
his Domesday Book and Beyond, and began 
that instruction in paleography to which 
allusion has already been made. On the 
legal side he gave a course of lectures on 
equity with special reference to trusts, 
which seems, to judge from its frequent 
repetition in later years, to have been a fav- 
orite of his. In 1893 the lectures on the 
history of English law had been still further 
subdivided and defined. In one term it 
was status and jurisdiction, in another land 
laws, and in another a general sketch of Eng- 
lish legal history. The great book was fast 
taking form and shape. The instruction in 
equity and paleography continued and the 
year is further marked by two publications, 
the Records of the Parliament at Westminster 
in 1305, a model of editorial care and skill 
with an invaluable introduction, treating of 
the relation of the council, the courts, and 
the parliament, and parliamentary proced- 
ure, and a brilliant introduction to Mr. 
Whittaker’s edition of the Mirror of Fus- 
tices for the Selden Society. In 1894 Mait- 
land must have been largely occupied in 
passing the History of English Law through 
the press. Certainly he gave no new lec- 
tures, although he did produce, for the 
Selden Society, that volume on Bracton 
and Azo which may be regarded as having 
definitely settled the vexed question of 
Bracton’s debt to the Roman Law, in the 
sense that the substance of Bracton’s book 
is English. The year 1895 is in some sort 
the turning point in Maitland’s intellectual 
career. The great historical work was done. 
Painfully and laboriously he had hewn and 
prepared the materials and trained others to 
do the same. But he had never neglected 
those studies and interests which quali- 





fied him so preéminently to plan and con- 
struct the great edifice which will long stand 
as a monument to his genius. The History 
of English Law in its form and its substance 
exemplifies nearly all of Maitland’s distin- 
guishing qualities. It is the work of a philos- 
opher and a jurist familiar with the thinking 
and learning of continental schools; but it 
is the work too of a critic subtle’and erudite, 
of the documents upon which is based all 
knowledge of the subject; and finally it is 
the work of a man of letters, an artist of no 
mean order. We are just beginning to 
measure the effect which this book has pro- 
duced upon the method and the substance 
of historical teaching. What its effect may 


have been upon the teaching of law I can-' 


not tell. But its great lesson of the vital 
connection of law and history can scarcely 
fail in the long run to stamp itself upon 
lawyers as it has done and is still doing 
upon historians. 

This closes the first period of Maitland’s 
intellectual activity. A second period be- 
tween 1895 and 1903 is transitional in char- 
acter. There was much historical work 
remaining to do, for the whole abundant 
harvest of those earlier years of study and 
research could not be garnered even into a 
grange so commodius as the two stately 
volumes of the History of English Law. 
Accordingly two more volumes were to 
come. Whether he would have continued 
his historical studies when these were com- 
pleted cannot be known. But his health 
failed, and from the closing year of the 
century he worked as a man who knows 
that his time is short, and sees the magni- 
tude of the task remaining to be done. 
When he took the Year-Books in hand, 
his whole interest was concentrated upon 
the work of editing them, and in later years 
he would turn almost fretfully from ques- 
tions connected with his earlier historical 
work. 

The preparation for the History of English 
Law had involved what he himself has 
described as an incursion into a region 
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that was unfamiliar to him, that of ecclesi- 
astical jurisprudence. The first-fruits of 
these studies consisted in a course of lec- 
tures on the elementary history of canon 
law, delivered in the Michaelmas Term of 
1895. These are not to be confused with 
his special study of the canon law in the 
church of England of which I shall speak 
presently. I am informed by a friend, who 
had the great advantage of. hearing these 
lectures, that they treated the whole of the 
growth and formation of the Corpus Furis 
Canonict, and that they were elementary 
only in so far as they were addressed to a 
class — small, alas! —— of beginners. In 1896 





church was as much bound by the law of 
the universal church as any other branch of 
that organization. Apparently an obvious 
truth, but in reality less simple than it 
appears. The theory of the matter that 
then held the field had been advanced by 
Stubbs in 1883 in the Report of the Com- 
mission on Ecclesiastical Courts and after- 
ward expounded in his Oxford lectures. 
Roughly stated it was to the effect that the 
English church was only bound by so much 
of the canon law as had been accepted and 


| ratified in English councils, and that Lynd- 


Maitland was lecturing on equity and the | 


English village community, and the next 


year he published 


Beyond, a work which for historical stu- | 
dents is as important as the History of | 


English Law. 
supplements that book. Its publication 
marks a long step forward in the discussion 
of the question of the origins and founda- 
tions of society, which has been so bitterly 
disputed since the middle of the last cen- 
tury. If all the theories which 


Indeed, it grew out of, and | 


Domesday Book and | 


wood’s Provinciale was a sort of special 
corpus of English canon law. This view 
Maitland traversed directly, and if you have 
regard only to the theory of the canonists, 
he was no doubt right; at any rate his case 
Was a strong The implications of 
either position are of course very far reach- 
ing; but an unlucky high churchman, whose 
zeal exceeded his learning, found to his cost 
that Maitland was not unable to defend 
himself. He jestingly described his oppo- 


one. 


| nents in this dispute as representing the 


Maitland | 


advanced in it have not been able to endure | 
the fire of criticism, they have none the less | 


served a valuable purpose. 


In 1898 Mait- | 


land lectured on equity, and repeated under | 


the title of agrarian Cambridge the sub- 
stance of his lectures delivered the year 
before on the Ford foundation at Oxford. 
These he published under the title Town- 
ship and Borough, and they form an im- 
portant contribution to a subject both phil- 
osophical and legal, which always exercised 
over him — the 
During the 


an irresistible fascination 
growth of the corporation. 
years that remained to him he returned to 
this again and again, both in teaching and 
writing. In this same year, 1898, he pub- 
lished a volume, small in bulk but great in 
power, entitled Canon Law in the Church of 
England. In this he taught, indeed I may 
say he established, the proposition that 
down to the breach with Rome the English 





Anglican church as wholly Protestant before 
the Reformation and wholly Catholic ever 
since. But it is likely that, as far as the 
purely legal question goes, the last word has 
not been said, and cannot be, until we know 
more than we do at present of what went 
on in the courts christian. 

In 1899 his health broke down completely, 
and there was little of teaching or writing. 
But he employed his enforced leisure in 
translating part of one of the books that had 
most influenced his thinking. The chapter 
of Gierke’s Genossenschajtsrecht, which in 
1900 appeared in English under the title, 
Political Theories of the Middle Ages, is 
a very substantial contribution to polivical 
philosophy as well as to law. Maitland’s 
part in this work was by no means confined 
to that of translator, for he added a brilliant 
essay dealing with the origin and theory of 
the corporation and its relation to the state. 
His views on this subject are well known, 
less so perhaps is his jesting remark that 
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his epitaph must be, ‘‘Hic jacet persona 
ficta.’” To these studies are doubtless owing 
the course of lectures on the theory of the 
corporation which, announced under a more 
restricted title in 1899, but not then given, 
were actually delivered in 1900. In 1go1 
he was appointed Rede Lecturer, and his 
little discourse, which he afterwards printed 
with an elaborate apparatus of notes and 
references under the title of English Law 
and the considerable 
gap in the history of English civilization as 
well as English law. In this work he dealt 
with and settled the delicate question of 
why England escaped the reception of the 
Roman law which overwhelmed her conti- 


Renatssance, fills a 


nental neighbors. 





It is pleasant to remem- | 


ber that he made this solid bit of work the | 


means of expressing his appreciation of 
American legal learning by dedicating it to 
the late Professor Thayer. Meanwhile he 


was repeating the courses of lectures which 


he had already given, and it is a significant | 
fact that, with the exception of the Intro- | 


duction to the History of English 
the subjects are no longer historical in char- 
acter. 
tract, and real property, and in the last 
term of all gave what seems to have been a 
new course on future estates and perpetui- 


He was dealing with equity, con- 


His work of research, meanwhile, was 
focussed upon the Year-Books. He desired 
passionately to critical 
edition of these so important monuments 
of English legal history. 


ties. 


secure a proper 


Law, | 





Upon the pro- | 


motion of this end he deliberately concen- | 


trated all his energy and interest. As early 
as 1900 he said to me that he would never 


again do anything but Year-Books, and 


led him to turn aside into the field of letters | 
He | 


and write the life of Leslie Stephen. 
used to say laughingly that he thought 
the edition of the Year-Books could be 
accommodated to the limits of some two 
hundred volumes. Although he did not live 
to see more than a small part of his ideal 
realized — the publication of the Year- 


Book, 1-4, Edward II — it must have been 
a satisfaction to him to know how much he 
had done to make the work of future editors 
accurate and efficient. In his three volumes 
he had set the pattern for the critical treat- 
ment of the documents. He had discussed 
and, as most people will think, had settled 
the question of the authority of the reports 
and their relation to the Plea-Rolls. Finally 
he had removed the long-standing reproach 
of English legal studies by putting, for the 
first time, its proper language, the Anglo- 
French, upon a sound grammatical basis. 
This subject he dealt with scientifically, and 
his treatise might well pass for the work of 
a highly trained philological specialist. 

I have said nothing of Maitland’s abun- 
dant and valuable contributions to period- 
ical literature. Some of them have been 
collected and the rest will no doubt be 
brought together in good time. Nor have I 
mentioned his excursion into sixteenth cen- 
tury ecclesiastical history upon which I 
shall touch in another connection. I have 
tried only to trace the main outline of the 
work to which he devoted his life. 

This is neither the time nor the place to 
attempt an analysis or an appreciation of 
Maitland’s genius. Still, one may be allowed 
to detach and emphasize one or two signifi- 
cant Perhaps the most 
striking trait was the unfeigned, the pas- 
sionate interest which he brought to his 
studies. His desire to know was not due 
solely, I think, to his capacity, great as it 
was, to interpret and relate knowledge; he 
loved the thing for itself as well. Ten years 


characteristics. 


| ago he put to a beginner in historical re- 
| search, Who had come to him for help, the 
it was only the higher demand of pietas that | 


appalling question, ‘‘Where would you draw 
the line between history and archeology 
or antiquarianism?’’ His own jesting answer 
came quickly to the relief of the embarrass- 
ment which he had occasioned — “For my 
own part I regard anything in which I am 
interested as history.’’ It is no small part 
of his distinction that he was able to seize 
upon and develop the historical value of the 
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subjects in which he was interested. It was 
out of the abundance of this interest that 
he wrote of a certain piece of minute and 
intricate textual criticism that its perusal 
‘‘made the best detective story of Boisgobé 
or Gaborieau seem stale, flat, and probable.”’ 
Everyone knows how lightly he bore his 
great learning and what gayety his inex- 
haustible wit infused into the most unprom- 
ising subjects. His success here must be 
ascribed to causes that lie deeper than the 
possession of a style formed upon the best 
models, or a turn for making happy phrases. 
He had a fine sense of proportion and value, 
and he was great teacher. He kept 
always before himself the object of making 
his thought clear and precise, in so far as it 
It is signifi- 


a 


was susceptible of precision. 
cant that, much as he admired Gibbon, he 
considered that for purposes of historical 
exposition, his style was vicious. 

He was the last of men to shun criticism 
of himself, and in this respect disloyalty to 
him would consist only in the suggestion 
that he never erred. The truth that 
although his courtesy never failed him, he 


is 


Was in one important respect deficient in 
sympathy. No one, | think, can fail to be 
sensible of this in his attitude toward the 
medieval Church, an institution with which 
he had to deal in so many relations. He 
yas by inclination and conviction strongly 
anti-clerical, and he never quite succeeded 
in suppressing this bias. He was chosen, as 
likely to be quite impartial, to treat, in the 
Cambridge Modern History, the delicate 
question of the Reformation Settlement. 
Impartial he certainly was, but it was an 
impartiality that regarded all parties to the 
conflict with contemptuous patience. For 
once his trifling was out of place, his wit 
degenerated into frivolity. Sometimes he 
was inclined to press too hard the theories 
which he formed or adopted. Domesday 
Book and Beyond offers examples of this. 
He tried to find a way out of the dilemma 








of maintaining primitive freedom without 
admitting primitive in the 
sense of corporate life and action. Perhaps 
the dilemma would not have existed for an 


communism 


intelligence less subtle, less constantly nour- 
ished by legal and philosophical studies, but 
to him it was certainly very real. Still the 
solution which he offered, the introduction 
of the ideas of automatism and reality, is 
not really a solution at all since it speaks to 
the question of development rather than 
that of origin. It explains the process by 
which later conditions were reached, but it 
leaves in obscurity the conditions out of 
which they grew. Then, in the same work, 
he made great use of the theory elaborated 
by Meitzen in regard to the expression of 
racial characteristics in the method of settle- 
ment — the contrast between the Teutonic 
nucleated village and the Celtic hamlet. 
But this has scarcely survived the fire of 
riddled 
both on the continent and in England. On 
the other hand his abundant use of Gierke’s 
theories has met with better fortune. 

Still, when future have 
done its utmost, there will remain for all 
time the figure of a great scholar and a 


criticism with which it has been 


criticism shall 


noble man who loved learning because he 
loved truth, and sought it eagerly wherever 
it might be found. 
generations that knew him not will gather 


His work goes on, for 


instruction and inspiration from his books. 
But only those who knew him can measure 
His friends and 
contemporaries have in many quarters reg- 


the greatness of his loss. 


and 
those many younger men whom he taught 
and counselled, will ever remember him with 
If they felt 
for him the love which he so inevitably 


istered their sense of bereavement, 


reverence as well as gratitude. 


called forth, their consolation must lie in 
the memory of an association with an august 
master whom they will ever deem worthy of 
all honor. 


TRINITY COLLEGE, CAMBRIDGE, ENG., March,1907, 
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THE WILL OF AN ENGLISH GENTLEMAN 
OF MODERATE FORTUNE 


By ALBERT MarTIN KALES 


HE form of will for a typical combi- 
nation of circumstances is no longer 
a matter of individual choice. It has be- 
come the subject of an evolutionary choice. 

Law has been roughly characterized as 
the expression of the persistent will of those 
who govern. Certainly the Common or Non- 
Legislative Law derives its great force from 
the fact that it is the result of an evolution- 
ary process. It is not the subject of one 
mind or one time. It is never ready made. 
The rule which sprang into life a century 
ago had its origin in influences which began 
a century or more before that. The rule 
which appears as something new to-day 
reaches back into the past for its reason 
and its inspiration. The rules which exist and 
have existed as the fundamentals of our 
law derive force and sanctity from the fact 
that they are the product of many times and 
many .great minds. They represent very 
largely only that which has survived the 
scrutiny of generations of trained masters. 
Sometimes a rule survives too long, but in 
the day of its strength it has, like the rules 
of moral and religious codes of conduct, 
the elements which command admiration 
and obedience. 

The typical testator is a little apt to for- 
get that the best testamentary disposition 
for him to make has been settled, like the 
rules of law, by generations of experience 
and experiment on the part of trained spe- 
cialists. The results of this experience and 
experiment, as well as the evolution which 


it has produced, are to be found in the form | 


books of the English conveyancers of every 
generation since the reign of Charles the 
Second. He, perhaps, does not realize that 
the plan prescribed for him in the 7th vol- 
ume of the last edition of Bythewood or 
in the 4th volume of a recent edition of 
Davidson’s Precedents is the crowning 





effort of an evolution which dates back to 
the latter part of the seventeenth century. 

In fact the founder of that school of con- 
veyancers which has produced the form that 
I am about to speak of in detail was no other 
than Sir Orlando Bridgeman, afterwards 
Lord Keeper of the Great Seal from 1667 
to 1672. He is called the father of modern 
conveyancing. ‘‘A collection of his pre- 
cedents made by his clerk, Thomas Page 
Johnson,! is fortunately preserved. Mr. 
Johnson states in his address to the reader 
that these precedents were framed and 
advised by the late Lord Kéeper Bridgeman 
during the time of his practice, when the 
unhappy circumstances wherein the king- 
dom stood, afforded no other means of safety 
to persons of his loyalty and constancy than 
a strict retirement from all public affairs, 
and he continues, that, ‘betaking himself 
to a sedentary kind of life in his chamber, 
he became the great oracle not only of his 
fellow-sufferers, but of the whole nation in 
matters of law, his very enemies not think- 
ing their estates secure without his advice.’ ” ? 


| So great, indeed, was his reputation that 


| stand.’ 


in 1683 Lord Chancellor Nottingham, in sus- 
taining the validity of certain provisions of 
the Duke of Norfolk’s family settlement, 
called attention to the fact that it was drawn 
by Sir Orlando Bridgeman — impliedly inti- 
mating that this indicated a strong prob- 
ability that what had been done would 
Since the time of Bridgeman there 


| have been a succession of conveyancers, con- 


veyancing counsel, and chancellors who 
have added to, or pointed the way for, or 
insisted upon improvements in the form of 


1 Bridgeman, Sir O., Precedents, (Eng.) 1682- 
1725. 

3 ee! of Settlements of Real Estate, 1 
Jurid. Soc. Pap. 45, 54. 
% Duke of Norfolk’s’ Case, 3 Ch. Cas. 1. 
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family settlements. To the American law- 
yer the names of Fearne, Preston, Butler, 
Smith, Hayes, Davidson, Bythewood, and 
Jarmen, and such Chancellors as Lord Hard- 
wick, Lord Eldon, and Lord St. Leonards, 
are familiar. 

We are to consider then what this evolu- 
tionary process has settled as the best course 
for a typical testator to take. This typical 
testator I have called an “English gentle- 
man of moderate fortune.” This is what 
the more old-fashioned form books call him 
when they write his prescription. He is to 
be distinguished from the nobility or great 
landed proprietors. Their estates were lim- 
ited in what is known as a “‘strict settle- 
ment’’—a form adopted to a system of 
inheritance according to the rule of primo- 
geniture. Of it Sir Frederick Pollock says, 
in a little book on the Land Laws,! written, 
I ought to emphasize, for the intelligent lay- 
men: ‘There is nothing, perhaps, in the 
institution of modern Europe which comes 
so near to an imperiun in imperio as the 
settlement of a great English estate. The 
settler is a kind of absolute law giver for 





two generations; his will suspends for that | 


time the operation of the Common Law of 
the land, and substitutes for it an elaborate 
constitution of his own making.” It is not 
of this that I shall attempt a description; 
nor yet is it of the provisions of the will of 
that opposite type — the tradesman of wealth 
whose fortune has been made in and exists 
at the time of his death almost wholly in a 
prosperous business which must be carried 
on for a time at least after his death for the 
benefit of his family. The typical testator 
of whom I speak is one who has, either from 
being descended from younger sons or daugh- 
ters of nobility ceased to belong to that 
class, or whose ancestors having made a for- 
tune in trade, has ceased to be a tradesman. 
He is a man of leisure, or he may have an 
occupation. Formerly it was a profession, 
as the army, the law, the church, or politics. 
To-day the field of activity has broadened 


1 Page 112. 





so that it may be almost anything. In any 
event he is a man of moderate fortune. He 
has at least a country house. So charac- 
teristic is this that some of the form books 
describe him as a ‘“‘Country Gentleman.” 
Perhaps he has also a town house. The 
capital of his estate consists of land and per- 
sonal property in suitable proportions. A 
proper proportion of the real estate is pro- 
ductive, and the personal estate is invested 
suitably in consols, mortgages, bonds of rail- 
way corporations— perhaps some stocks, 
etc. Formerly the stocks of the great trad- 
ing companies like the East India Company 
were favorite forms of investment. Our 
typical testator is forty years of age. He 


is neither a bachelor nor a widower. Both 
are abnormal variations at this age. Fur- 
thermore, there is no question of race 


He is the father of three young 
He has a 


suicide. 
children —two boys and a girl. 
fair prospect of more of each kind. 

I have selected this typical English testa- 
tor because in many ways he approximates 
a constantly increasing class of typical 
testators in this country. In fact, here, 
the very rich being cut off from anything 
like a ‘‘strict settlement’? may with some 
modifications properly resort to the form 
which I am about to introduce you to, while 
those who have a fortune “in trade’ now 
usually hold it in the shape of stock in a 
corporation which may be handled by trus- 
tees apart from the business itself. In fact, 
I was in some doubt for a time whether to 
entitle this paper ‘‘The will of an English- 
man of moderate fortune”’ or “The will of an 
American gentleman.” 

The general outline of the will under these 
circumstances has long since been settled. 
After the gift of specific legacies, the wife 
shall have an interest in the whole of the 
residue for her life or until she marries again, 
and after her death or re-marriage, the whole 
property shall be divided equally among 
the children of the marriage. Nothing could 
be more direct and simple than this, and yet 
the infinite care and attention to detail with 
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which the English conveyancers have, since 
the time of Charles the Second, worked out 
this typical form of will makes it to-day a 
wonder to behold. 

Suppose, then, I attempt to introduce you 
to this perfection of detail. 

The first care of the draughtsman is to 
allow the testator, — as a great concession 
I assure you, — to bequeath as he pleases a 
few specific chattels — a watch to one, a pic- 
ture to another, a library to a third. There 
is only one restriction upon the testator here. 
He must make his gifts absolute. He must 
not attempt any gifts of chattels to one for 
life and then to another. Such gifts are 
valid, but extremely annoying to both par- 
ties interested, and unwise from other points 
of view. 

If the testator has any poor female rela- 
tive or relatives whom he wishes to provide 
for he may then charge upon his estate. or 
direct the purchase of a small annuity for 
their benefit. 

At this point the personal choice 
preference of the testator largely, if not 
entirely, ceases. 

The conveyancer will next provide, as a 
matter of course, for the gift of household 
effects to the widow. 

Here some difficulties in the use of lan- 
guage must be faced. It is of course im- 
practicable to put into the will an inventory 
of all the household effects which are to go 
to the widow, for they might all wear out 
and be replaced by the time of the testa- 
tor’s death. General descriptive language 
must be employed. The articles must be 
described with reference to their existence 
at a certain locality, or without reference to 
locality. The former is a very usual method 
and the one adopted in the will of the late 
Marshall Field. In either case, however, 
difficulties arise. If the clause be drafted 


or 


so as to leave all the residue of the testator’s 
effects which shall be in and about a certain 
dwelling at the time of his death, he may 
include much more than he intends — viz., 
money or securities for money, bonds, stocks, 








and other personal property of that nature 
in a private safe upon the premises. It is 
well, therefore, after a general gift of “all 
my wines, consumable stores, household fur- 
niture, household linen, plate, china, books, 
and other effects which shall be in and about 
my house at je ““money, 
securities for money, stocks, evidences of 
indebtedness, and documents of title.’’ In 
the will of the late Marshall Field this same 
object was effected by the following enu- 
meration: ‘‘Furnishings and equipments 
of every kind, including furniture, paint- 
ings, library, bric-a-brac, horses, carriages, 


to except 


and all other personal property which may 
be used in connection with said residence 
at the date of my death.” If the testator 
does not restrict the gift to articles at a given 
locality, he must still use some general word 
such as ‘‘effects.’’ The difficulty here may be 
that there will be included too much — viz., 
the whole personal estate of money, stocks, 
bonds, notes, etc. The general words must, 
therefore, be selected with the greatest care. 
Time and experience have suggested in the 
usual case the following: 


“All my household furniture, pictures of 
every description, plate, plated articles, linen, 
china, glass, musical instruments, books, 
watches, jewelry and trinkets, horses and 
carriages and the equipage and furniture 
belonging thereto, cows, poultry, and other 
live stock, plants in pots, gardening and 
husbandry implements, domestic animals, 
fuel, housekeeping provisions and other con- 
sumable stores, and all other household 
effects not hereinbefore bequeathed, which 
shall belong to me at the time of my death. 
And I declare that the last mentioned be- 
quest shall comprise all effects, though not 
strictly household, which are applicable to 
personal or domestic use, ornament, occu- 
pation or diversion and are not hereinbefore 
specifically bequeathed.” 

The usual practice of English conveyan- 
cers is clearly to make the gift of effects to 
the wife an absolute one. It must not be 
a gift to her for life. Such a gift was valid 
enough but the practical inconveniences of 


it were too great. In the first place, the 








all 
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subject matter of the gift is to a very con- 
siderable extent perishable and wearing out, 
so that the one ultimately entitled cannot in 
the usual course expect to enjoy it. This 
gives rise to the requirement that effects 
of a certain character must be sold, the pro- 
ceeds invested, and the income only used 
by the widow during her life. Difficult and 
troublesome questions arise as to what 
articles must be treated in this way. 
Finally, there is always present the oppor- 
tunity of friction between the life tenant and 
those entitled afterwards. If the testator 
insisted upon the widow having a life estate 
only in these chattels, it was customary to 
bequeath all such as were of a permanent 
character and not likely to wear out or dis- 
appear in the using to trustees to permit the 
widow to use them during her life or widow- 
hood.’ It is a matter of remark, therefore, 
that in the will of the late Marshall Field 
the gift of household effects to the widow 
includes all sorts of effects, both those likely 
to be consumed in the using and those of a 
permanent character, and creates in the 
widow an interest for life, without the inter- 
vention of trustees. 

The final and principal concern of the 
draughtsman is the disposal of the residu- 
ary estate. This, of course, includes the 
bulk of the testator’s property, real and 
personal. 

The first step is to devise all the rest and 
residue of the estate, real and personal, to 
trustees who are named, and to expressly 
provide what powers they shall have. 
Here experience has constantly added pro- 
visions which enable those administering 
the estate to proceed with the least possible 
inconvenience. The trustees represent the 
estate to the outside world. Whatever acts 
the holder of such a property must ordi- 
narily execute in its profitable administra- 
tion the trustee must be given express power 
to perform. There must be power to lease, 
to sell, to exchange, to mortgage, to pay 
off encumberances, and to make a volun- 


1 Davidson’s Precedents (1880) Vol. 4, p. 67. 





tary partition of lands which the testator 
may hold in common with others. In their 
relation to the trust estate the trustees 
must be given directions as to the invest- 
ments to be allowed. The English convey- 
ancers had this all very precisely worked 
out. There were three different clauses. 
From these the draughtsman took his 
choice according to the exigencies of the 
situation. There was a clause for ‘“‘Re- 
stricted. Range,” one for ‘‘Fair Range,” and 
a third which gave a “Comprehensive 
Range.”” There then must be a power to 
vary investments to buy land and sell the 
same again. It was wise, also, to confer 
power upon the trustees to apply the pro- 
ceeds of any sale of real estate to pay off 
encumbrances upon the property sold or 
any other property in the trust estate. 
Powers to partition the trust premises 
among the beneficiaries at the time of dis- 
tribution and to allow the widow to reside 
in a particular residence of the testator dur- 
ing the time when she was entitled to the 
income from all or any part of the trust 
estate by the terms thereof, without paying 
rent, were appropriate and advisable. 

All of these powers are properly common 
to English and American wills. There was, 
however, an almost invariable accompani- 
ment of the English will which has been 
usually dropped in this country. The Eng- 
lish draughtsman always started his gift to 
trustees with an explicit direction that they 
were to at once convert all the residue into 
money and invest the same. This, of course, 
from a practical point of view, was most 
inexpedient, for, as the most ordinary experi- 
ence indicates, no estate can be at once 
converted into money without great loss. 
We find the English draughtsman, appar- 
ently, at once stultifying himself by insert- 
ing a proviso that the trustee may postpone 
conversion so long as such postponement 
may be advantageous in their opinion to 
the estate. What then is the object of the 
clause which directs an immediate conver- 
sion of the trust estate? It is this: It has 
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the effect of at once giving the whole estate 
the character of personalty so far as the 
beneficiaries are concerned. This was ad- 
visable because the rules of law regarding 
the descent of property, and some regarding 
the construction of wills, were different in 
the case of realty and personalty. Thus, if 
under any of the subsequent provisions a 
child of the testator should become entitled 
and should die before the trust terminated, 
the descent of the real estate would be to 
his eldest son or the eldest brother, while 
personalty would go to all his children, or to 
all his brothers and sisters equally. This 
latter was always the result desired. It 
was provided for very neatly, for the whole 
will by a direction contained in only a half- 
dozen words, and never, under any circum- 
stances intended or allowed to occur, that 
the whole residuary estate be immediately 
converted into money. 

It is settled that the income from the 
trust estate shall be paid over to the widow 
from the testator’s death. 

It is, of course, expected that she will sup- 
port, maintain, and educate the children 
out of her income so long as they remain 
minors, yet the conveyancer, who left 
nothing to chance, gave the children a legal 
right to such support, maintenance, and 
education, by charging the widow’s income 
with the expense of such as she in her dis- 
cretion might deem it proper they should 
have. 

The principal question, however, which 
arises in regard to the trust for the widow 
is: How long shall the income be paid over 
to her? Shall it be during the remainder 
of her life, or merely during her widow- 
hood, 7.e., so long as she remains unmarried ? 
For many generations the English convey- 
ancers seem to have had but one opinion 
about this—that the widow’s interest 
should terminate with her second marriage. 
It is believed that in the hands of a dis- 
passionate and unsentimental adviser, no 
other answer is possible. There can be 
only two results of continuing the whole 





income to the wife after her second marriage. 
Either she will have more than she properly 
needs or the income will make up the 
deficiency in her second husband’s income, 
In either event there is a distinct injustice 
in continuing to deprive the children who 
are ultimately to take. It is believed that 
the somewhat usual American practice of 
giving the income to the wife so long as 
she lives results in the testator’s sacrificing 
his children to avoid the appearance of 
spite against his widow for marrying again. 

The English form books usually provide 
for a special power in the widow to appoint 
such part or all of the residuary estate 
among her children as she shall see fit. In 
drafting such a clause some care is required. 
The draughtsman must make it clear that 
the widow may appoint to one or more 
exclusively of the others, otherwise an 
appointment of the whole interest which 
leaves not any one will be wholly void. 
The power must be to appoint not only to 
children but to more remote issue, and in 
such manner and form as the widow shall 
deem best. 

An abuse of the power by the widow, which 
apparently was not unknown in practice, 
gave rise to a further clause. A widow with 
several young and delicate children, who 
was not satisfied with the income merely, 
and who desired to obtain some of the 
capital of the estate might resort to this 
expedient. She might appoint absolutely 
to a child who was practically certain not 
to live to his majority. If, then, the child 
died under age the widow would inherit a 
portion at least of the child’s interest and 
might call upon the trustees to pay it over 
to her. To circumvent this, the following 
rather innocent looking proviso was added 
to the clause creating power: 


“But I expressly declare that no child or 
children or other issue of mine shall take or 
acquire any descendible or transmissible 
estate or interest, through or by virtue of 
any such appointment as aforesaid, until 
such appointee or appointees respectively 
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shall have attained the age or respective 
ages of twenty-one years or shall marry.” 

The existence in the will of a power in 
the widow made necessary, at a later stage 
of the will, what is known as a “‘hotch pot 
clause.”” According to the usual course, 
the widow appointed something to the 
daughters when they married, or to the sons 
when they reached twenty-one or twenty- 
five. It not unfrequently happened, there- 
fore, that out of a family, say of four, the 
first three had received appointments at 
the death of the widow. Let us suppose 
that these appointments had amounted to 
#4000 apiece and that at the death of the 
widow there is a balance of £12000 in the 
estate. This latter sum must be divided 
among all the four children so that the three 
who have already recieved appointments 
will have altogether £7000 apiece, while 
the youngest child must be satisfied with 
only £3000. This is neither what the testa- 
tor intended nor as the widow planned. It 
was an accident merely that the youngest 
did not receive an equal share by appoint- 
ment with all the others. In that case the 
balance would have been equally divided 
and all would have shared equally. The 
hotch pot clause was designed, under the 
exigencies described, to effect this result as 
nearly as possible. It, therefore, provided 
that no one who took by 
should (in the absence of an express direc- 
tion in the appointment to the contrary) 
share in the wunappointed part without 
bringing his appointed into the 
general fund,—that is, into hotch pot — 
to be distributed as in default of appoint- 
ment. 

As to the expediency in general of giving 
the widow this appointment, 
opinions may differ. It’s use may be most 
salutary. It enables the widow to attain 
control over the children. She may alter 
the disposition according as events turn 
out. If the daughters marry well their 
shares may be reduced. If a son is wild 
and stays wild and unregenerate his portion 


appointment 


share 


power of 


| 








may be cut down to a life estate, with clauses 
which will save the estate from the sons 
creditors and provide for his wife and 
children. On the other hand, if the testa- 
tor’s children are fairly normal individuals, 
but the widow is inclined to follow her own 
judgment and unused to relying upon the 
advice of a well tried family solicitor, or 
proves flighty or partial, or lives to a great 
age and falls under the influence of some 
single child who lives with her when all the 
others have moved away, great disturbance 
in the family may result from the existence 
of the power. Suspicions, bitternesses, and 
strife may be engendered between brothers 
and sisters, and if by any chance the power 
be actually exercised otherwise than to 
make an equal division, the whole estate is 
likely to be thrown into the courts by the 
disappointed ones, to the loss and misfor- 
tune of everybody. The American tendency 
has been, I think, to omit the power unless 
there is some very likely reason for it. 
‘When it appears it will not infrequently be 
found to have been carelessly inserted. As 
a consequence the existence of the power 
in American wills seems often to turn out 
badly. 

The only remaining beneficial interest to 
be inserted is the gift in default of appoint- 
ment to the children of the testator after 
the termination of the widow’s interest. 

The testator is apt to think of only a 
simple direct gift to his children. The 
moment, however, that he is reminded that 
his family is a young and growing one, it 
will occur to him that the trust must not 
terminate for each child till he or she comes 
of age. Perhaps a moment’s further 
reflection causes him to desire that it shall 
not end for the different shares except as 
the children twenty-five. A few 
questions will develop that should any of 
the children die under twenty-five, their 
children, if any, are to take the parent’s share. 
If such deceased children of the testator die 
before reaching twenty-five without chil- 
dren then the other children are to divide 


reach 
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the share of the deceased child. Our prob- 
lem, then, is to effect these desires. Here 
perhaps the nicest point of all in technique 
arises. 

Scientific modern conveyancing recog- 
nizes that the testator’s objects may be 
accomplished in just two ways. These must 
be kept absolutely distinct and separate. 
You must keep to the one and let the other 
absolutely alone. Alas for the will where 
this is not done, or where it is difficult to 
tell which mode has been adopted! 

The first possible method is to make a 
direct gift to all the children to take effect 
immediately upon the death or re-marriage 
of the widow. That will give each child 
what is known as a vested interest. Each 
will have a share at once upon the testator’s 
death, subject to the provision for the widow. 
Then there will be a clause simply post- 
poning the termination of the trust and the 
payment over of the principal of each share 
till the beneficiary of that share reaches 
twenty-five. If the will stopped here each 
child would have full power to alienate after 
it came of age by deed or will, and upon his 
or her death intestate at any time the share 
would descend to his or her next of kin. 
If, then, any child of the testator dies under 
twenty-five leaving children there is no rea- 
son why the child’s rights of property and 
alienation should be interfered with, for he 
will in the natural course alienate to his 
children by will, or the share will descend 
to them. The deceased child’s portion may, 
therefore, be left to descend of to pass by 
will. No further provision is necessary to 
take care of the contingency of the testa- 
tor’s child dying under twenty-five leaving 
issue. On the other hand, if a child of the 
testator dies without leaving issue, it is pro- 
per, consistently with the general scheme, 
that the share of the child so dying be not 
subject to his will or to descent from him, 
but that it surely go over to the other 
brothers and sisters. This required a special 


provision known as a clause of ‘“‘accruer.” 
Originally this was very simply worded. It 





declared that ‘‘in case any of my said chil- 
dren shall die without leaving issue sur- 
viving, then the share hereinbefore given to 
the child so dying shall go to and accrue to 
my other children in equal shares as tenants 
in common.” In 1735 this case, however, 
arose. One of the testator’s three chil- 
dren died without leaving issue. The share 
of that child then accrued to the other two. 
Then one of the remaining two died with- 
out leaving issue. His original share ac- 
crued to the survivor. But the question 
arose what should become of the one-sixth 
which had already accrued to the second 
deceased child from the first. That, it ap- 
peared, was not covered by the clause of 
accruer in the form just indicated. This 
one-sixth, therefore, passed to the deceased 
child’s next of kin which included his father. 
Ever since that time the clause of accruer, 
drawn by a competent draughtsman, con- 
tains the additional clause: “Including any 
further share or shares accruing to him under 
this present clause;’’ so that the whole reads: 


“In case any of my said children shall 
die without leaving issue surviving them 
the share hereinbefore given to the child 
so dying, including any further share or 
shares accruing under this present clause shall 
go and accrue to my other children.”’ 


The second plan for the gift to the tes- 
tator’s children is to describe the class who 
are to take and to make it, as far as pos- 
sible, contingent upon each member of the 
class reaching the age of twenty-five — the 
time of distribution: According to this plan 
the devise will read: 


“To such child or children of mine as 
shall survive me and attain the age of 
twenty-five, and the child or children of any 
any child or children of mine who shall be 
dead at my death or shall die under the age 
of twenty-five.’’ 


If the clause stopped here it would allow 
each of the ten children of a deceased child 


1 Rudge v. Barker, Cas. Temp. Talb. 124, 5 
Gray’s Cases on Property, 249. 
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of the testator to share equally with each 
of the testator’s own children. This, of 
course, is not at all desired, or proper, so the 
following is added: 

“Provided that the child or children 
collectively of any child of mine dead at 
my death or dying under the age of twenty- 
five shall take only such share as his, her, or 
their parent would have taken, if such 
parent had lived to take a vested interest.” 


Both these plans — that of-a vested gift 
with a clause of accruer and that of a con- 
tingent gift — accomplish precisely the same 
result, but by quite a different series of 
clauses. Imagine, then, the hopeless con- 
fusion which will result if there is uncer- 
tainty as to which one has been adopted, or 
if the clauses belonging to one plan have 
been mixed with clauses belonging to the 
other. Yet this is apt to happen, and has 
happened constantly. In fact, I suppose 
there has been no more fruitful source of 
litigation regarding the construction of wills 
than just that sort of difficulty. 

There can no longer be said to be any 
doubt about which plan the English con- 
veyancers prefer. During the last seventy- 
five years the evolution of opinion has been 
entirely in one direction. In the second 
edition of Bythewood and Jarmen, pub- 
lished in 1833, one finds much prominence 
given to the first plan where the chil- 
dren took vested interests and there was 
a clause of accruer. I am inclined to think 
that this was the first choice of the convey- 
ancers at that time. Subsequent experi- 
ence, however, has condemned it as the 
more clumsy method of effecting the 
desired results. In the last edition of 
Bythewood’s Conveyancing (dated 1889) it 
is almost entirely dropped and the learned 
editor declares’ that “the more usual 
and better course is to suspend the vesting 
till’ the period of distribution arrives, 1.e., 
in our case when the legatees reach twenty- 
five. : 

Of course, with the discarding of the first 


1 Page 891, vol. 7. 





plan of leaving vested interests in the 
children, its development has somewhat 
ceased, while the more acceptable plan of 
giving contingent interests we find more 
and more carefully worked out. You will 
observe that while the gift to the children 
of the testator was made contingent on 
their reaching twenty-five, the gift to the 
child of any deceased child of the testator 
is made to it absolutely without requiring 
it to attain any particular age. The reason 
for this is that a gift to the child of any 
deceased child of the testator on such 
grandchild reaching the age of twenty-five 
would be in violation of the Rule against 
Perpetuities and so void. That rule requires 
that the gift to the grandchildren must be 
so limited that it is sure to take effect within 
twenty-one years after the death of the 
widow and children of the testator. If, 
therefore, the grandchildren — 7.e., children 
of a deceased child of the testator — were 
not allowed to take till they reached twenty- 
five that might be more than twenty-one 
years after the death of the widow and all 
the testator’s children. It would then be 
void. Nevertheless, the general plan re- 
quires that all gifts be postponed, if possible, 
till the legatee reaches twenty-five. The 
ingenuity of the more recent conveyancers 
has devised a clause which does the work 
so simply and effectively that you are 
surprised into an indescribable admiration 
for it. It is this: 

“Provided always: That if any grand- 
child or grandchildren of mine should attain 
the age of twenty-one years before the 
expiration of twenty-one years from the 
time of the death of the survivor of my 
children and more remote issue (if any) 
living at the time of my death, then the 
vesting of the share of each such grandchild 
shall be postponed to the expiration of such 
time of twenty-one years, or until the 
attainment by such respective grandchild 
to the age of twenty-five years, which shall 
first happen.” 

Then, in order that there may be no pos- 
sible gap in the limitations to the issue of 
the testator, it is provided also, 
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“that if any grandchild of mine entitled 
or who may become entitled to a share of 
the trust estate under the foregoing limita- 
tion shall die without having attained a 
vested interest in a share of the trust 
estate, leaving issue surviving him or her, 
then and in such case the share or shares 
hereinbefore limited to such grandchild 
shall be held in trust for the absolute use 
and benefit of his or her child or children 
living at the death of such grandchild and 
the child or children then living of any such 
child or children then dead, and if more 
than one in equal shares per stirpes.”’ 


Finally, the testator concludes, 


“In case I should have no child or more 
remote issue who under the trusts herein- 
before contained shall live to acquire a 
vested interest in my said residuary estate, 
then it is my will that the whole of said 
residuary estate shall after the death or 
re-marriage of my said widow be transferred 
to’? — 


Well, to whom? The draughtsman doesn’t 
care. What, then, does the testator desire? 
Shall it be to a favorite charity, or to those 
who would be his next of kin had he died 
at that time, or shall it be half to one and 
half to the other as in the case of the will 
of the late founder of the Newberry Library 
of Chicago? 

Whichever plan be adopted —the one 
where the gift is vested or the one where 
it is contingent —the provision for the chil- 
dren and other issue is very incomplete. As 
none are to take till they reach twenty- 
five (except in case of great-grandchildren) 
what is to happen’ between the termination 
of the widow’s interest and that time? 
Obviously the income upon the vested or 
expectant share of each child or grandchild 
is to be used for its maintenance and edu- 
cation. This is accomplished by providing 
generally that during the time that the in- 
come of all or any part of the trust estate 
shall not be payable to any person for life 
or otherwise under the trusts created and 
in respect to which the time shall not have 
come for a final distribution according to 
the terms of the trusts, 





“the said trustees shall apply the whole, 
or such part of it as to them or him shall 
seem best, of the income thereof for or 
towards the maintenance and education of 
such person or persons under the age pre- 
scribed for the payment of the principal of 
or the vesting of a share or interest in the 
trust estate until he or she or they shall 


become entitled to the transfer of the prin- © 


cipal of or acquire a vested interest therein 
under any of the trusts, powers, and pro- 
visions hereinbefore contained; and the trus- 
tees may themselves so pay or apply the 
income or any part thereof or may pay the 
same to the parent or guardian or guardians 
of such person or persons who have not 
attained the age prescribed for the payment 
of the principal of or the vesting of a share 
or interest in the trust estate for the pur- 
poses aforesaid, without seeing to the appli- 
cation thereof.” 


Suppose then that the trustees cannot spend 
all the income of the vested or expectant 
share upon some one or more of the children 
or grandchildren, what shall be done with 
the balance? If the share is vested then the 
income would at least be accumulated and 
paid over when the time for distribution 
arrives. On the other hand, if the gift be 
contingent, the trustees would, if nothing 
more were said, be obliged to add the unex- 
pended portion to the whole estate, so that 
it would ultimately be divided equally among 
all who took. That would be saving from 
Peter to pay Paul. The following clause 
should, therefore, be added where the 
interests are contingent: 


‘“‘And so much of any of the income arising 
from the presumptive or expectant share of 
each such child, grandchild, or other issue, 
respectively, under the trusts hereinbefore 
contained, as shall not be so applied as afore- 
said, shall be improved at interest and accu- 
mulated, and the accumulations thereof shall 
be added to the principal of the share whence 
the sum shall have arisen; with power never- 
theless in the said trustees, if they shall deem 
it expedient so to do to apply such accumu- 
lated fund or any part of the same in and 
for the maintenance and education of the 
child or children from whose presumptive 
or expectant share or shares, respectively, 
the same may have arisen, during any sub- 
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sequent period while the trusts herein con- 
tained shall continue to exist in regard to 
the share of any child for whose benefit it 
is desired to apply the accumulation afore- 
said.” 


Whether the interests are vested or con- 
tingent, it may happen in certain exigencies 
that some one or more children may require 
more than the income from their vested or 
expectant share, — as in the case of extra- 
ordinary illness, or in taking advantage of 
educational opportunities involving unu- 
sual expense. To be able to meet this con- 
tingency the trustees should be given power 
with the consent of the wife during the time 
she is entitled to the income, 


“to apply any part of the principal of the 
vested,! presumptive, or expectant share 
of any child, grandchild, or other issue, under 
the trusts hereinbefore contained, towards 
the maintenance and education of such 
child, grandchild, or other issue, in such 
manner as the suid trustees shall deem 
proper.” 


This power may, of course, and frequently 
does, go farther and allow the trustees to 
make advancements to sons to enable them 
to purchase the shares of a business, a 
commission in the army, or a living in the 
church, or any purpose in the discretion 
of the trustees. - ; 

The balance of the will contains some 
routine clauses, declaring that the gift to 
the wife shall be in lieu of all interest which 
the law allows her, providing a method of 
supplying the place of a trustee who dies 
or becomes incapable or refuses to act, and 
Naming executors. 

This, then, as Davidson, in his Prece- 
dents, says, is an outline ‘‘of a will of the 


1 The word ‘‘ vested ’’ was necessary where the 
wife took for her life because then after her second 
marriage, she was not able to relinquish her life 
interest to a child over twenty-five having a vested 
interest, who required an advancement. If the 
gift be to the widow during her widowhood only, 
the word vested may properly be omitted. (See 
Davidson’s Precedents, Vol. 3, p. 44. note 10, (ed. 
-of 1880).) 





simplest and most ordinary description.” It 
is nothing but a gift to the widow for life 
or during widowhood, and then to the chil- 
dren. It is what testators do or are plan- 
ning for every day. Almost anything, how- 
ever, is more easily conceivable than that 
the layman who sits down to draft such a 
testament should ever begin to perceive the 
perfection of form and detail to which an 
instrument on these simple lines can be 
brought. 

One wonders why there was any demand 
for all this perfection of detail. It was 
doubtless expensive, and yet any convey- 
ancer might safely admit that in no case 
could all the provisions be operative, and 
that in a considerable proportion of cases 
a very substantial number of the clauses 
would never have any effect at all. Unless 
his family is rather larger than usual, or 
he has married rather late, the testator may 
fairly expect to live till his children have 
all reached twenty-five. Those children, if 
any, who die under twenty-five, will proba- 
bly not have been married or have had 
children which are left surviving. The tes- 
tator’s wife, if not dead before him, will 
very likely die a few years after him. At 
that time, therefore, there must be an im- 
mediate distribution of the whole estate to 
adults. It will be in a proportion of cases 
only that the family history will be such 
as to call for the application of many of 
the provisions inserted. Why, then, not 
take a chance and have a will expressing 
the bare essentials of a gift to the wife and 
then to the children with a simple trustee- 
ship and power of sale in the trustees? 

All that can be said is that the education, 
tradition, and temper of the English gentle- 
man of even moderate fortune must have 
forbidden the taking of any chances. He 
must have had a profound respect for that 
which is exactly correct. It must have been 
that he would rather have what the tra- 
ditions of his kind dictated than what he 
might personally want. His demands no 
doubt have created—certainly they have 
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been met — by a professional class who have 
thought for him, preserved the traditions 
of his class, and perhaps his family, from 
generation to generation, and whose ideal 
is perfection and care of detail. Genera- 


tions of dealing between the two has devel- 
oped a condition where the one furnishes 
that which is dictated by the experiments 
and mistakes of the past, and the other 
submits its own wishes to the dictates of 
Both, in their way, worship 
The 


the former. 
at the shrine of evolutionary perfection. 








result is that the testator obtains not what 
he thinks he wants, nor what his solicitor 
thinks is best for him, but what generations 
of a trained, experienced, and skillful pro- 
fessional class have discovered is best. With 
a will drawn according to the ideal which 
has been thus wrought out, the question 
of testamentary disposition may in most 
cases safely be dismissed by the testator 
from his mind during the remainder of his 
life. 


CuIcaco, Itt., March, 1907. 
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THE NEW CENTRAL CRIMINAL COURTS 


PINKERTON 


By GopFREY 


HIS large pile of buildings, which occu- 

pies the site of the Old Newgate Prison, 

has been complete for some little time await- 

ing its formal opening by King Edward on 
February 27th. 

The old Sessions House (still standing 

and in use) had become inadequate for its 


been carried out by him. Although a neces- 
sity, the destruction of the old prison was 
greatly to be deplored from an architec- 
tural point of view. Completed about 1782 
from the designs of George Dance, the 
younger one of the first four architect 
members of the Royal Academy of Arts 

















OLD NEWGATE PRISON, 


purpose, while the prison with its arrange- 
ments based on the criminal law of the 
eighteenth century, although modified and 
improved, was no longer in accordance with 
modern ideas. In the year 1go0o therefore 
the Corporation of the City of London 
invited a limited number of architects to 
prepare designs, in competition, for new 
buildings. The winning design was that 
of Mr. E. W. Mountford and the work has 





OLD BAILEY, LONDON 


at its foundation in 1768, it had for 
long been recognized as a supreme example 
of a building, which, by the skillful ordering 
of few and simple parts, clearly and for- 
cibly expressed the purpose for which it was 
built, and at the same time satisfied every 
requirement of good architecture. The dis- 
appearance of such buildings, all too rare, 
is a loss to any city. The illustration is 
of the main facade, 300 feet long, in the 
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center of which was the gaoler’s house. 
The prison derived its name from one of the 
old city gates which stood near it, made in 
the reign of King Henry I or Stephen, 
about the beginning of the twelfth century, 
and called the New Gate. Before this there 
was only one entrance in the western wall 
of the city, namely the Lud'Gate. New- 
gate became a prison for criminals as early 
as the time of King John (a.p. 1199) if not 





to the number of sixty died of gaol fever. 
It was in consequence of this and the danger 
caused to the neighborhood that the city 
commissioned George Dance to provide a 
new and more sanitary prison. It was 
almost completed when the London riots 
of 1780 broke out and the building was 
stormed by an infuriated mob, who burned 
everything combustible inside and so seri- 
ously damaged the structure that an extra 














STAIRCASE LEADING TO GREAT HALL 


before, and there is extant a mandate of 
the third year of Henry III to the sheriffs 
of London ordering them to repair the gaol 
of Newgate. All through the centuries 
down to the time of the building whose loss 
we have been regretting the prison was a 
grim place. Dirt, bad water, overcrowding 
and want of air produced the disease called 
gaol fever, of which prisoners died whole- 
sale. As late as about 1750, two judges, the 
Lotd Mayor, several of the jury and others 





expenditure of £30,000 was required to 
reinstate it. 

A prison forms no part of the new structure 
which is wholly given up to the admini- 
stration of the law, and the prisoners con- 
victed in its courts will serve their sentences 
elsewhere. There is, however, a large block 
of cells four stories in height in which 
persons awaiting or during their trial will be 
detained. These cells are completely cut 
off from any other part of the building, 
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the only means of intercommunication being 
the stairs leading up into the docks of each 
court. 

The general view of the exterior will show 
the style and character of the new building. 
The facades are of Portland stone; the 
cupola is covered with copper and crowned 
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arches into two aisles. The principal stair- 
case, facing the entrance, leads up from here 
to the great hall on the first floor. This is 
the chief feature of the interior, and much 
thought and labor have been bestowed on 
its decorations, which are unusually elab- 
orate for a building of its kind in England. 
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DECORATIONS OF THE DOME 


by a figure of Justice in gilded bronze, 
modeled by Mr. Pomeroy, the sculptor. 
The principal entrance, over which is a 
sculptured group of three figures, is closed 
by heavy gates of hammered iron, through 
which is entered the lower hall, extending 
the full length of the building. This has a 
wide central area, and on either side the 





Its use is for the meeting and consultation 
between counsel, solicitors and their clients, 
and other people having business in the 
courts with which it communicates. Over 
the center part is the dome, panelled out 
into four sections and decorated with figure 
subjects in mosaic, from designs by Mr. 
Gerald Moira, symbolical of Truth, Wisdom, 


remaining space is divided by columns and | Knowledge, and Labor. Below the cornice 
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VIEW OF PART OF THE GREAT HALL—FIRST FLOOR 


Pomeroy, symbolizing Justice, Prudence, 
Mercy, and Charity. 
On either side of the dome the hall is 


which runs round the springing of the dome, 
are four great arches, the spaces between 
which are filled with bas-reliefs by Mr. 
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vaulted at a lower level, and three of the 
large turrets, shown in our view, have 
been filled with decorative paintings by 
Mr. Moira, representing Moses and King 
Alfred as great lawgivers and Homage to 
Justice. On the other side is a painting by 
Sir W. Richmond of a decorative landscape 
with a group of nude figures intended to 


of oak, solid and simple in design, but with 
enough of architectural form to give them 
dignity. All the numerous rooms in con- 
nection with the courts are also fitted up 
in oak. The Lord Mayor and the judges 
have a separate stair and corridor giving 
access to their private rooms which adjoin 
the courts. 





- 














INTERIOR VIEW OF A COURT 


(Looking Towards the Judge's 


represent the Golden Age, when, we suppose, 
there was, or will be, no need of criminal 
law. The walls below are veneered with 
Pavonazza marble, with borders of Cippo- 
lino. The floor is also of marble, of simple 
design and large in scale. At each end of 
the great hall are two courts approached by 
corridors. The fittings of these courts are 





Bench) 


The accommodation for witnesses is ample, 
including a large general room on the ground 
floor for witnesses to wait in, and rooms on 
the court level for those required in cases 
being heard. We give an interior view of 
one of the courts. 


Lonpon, Enc., February, 1907. 
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THE OPENING OF THE CENTRAL CRIMINAL COURT 


By Percy A. ATHERTON 


S the chief Criminal Court of England, 

the Old Bailey possessed a long and a 
remarkable history, but Wednesday the 
twenty-seventh of February it passed for- 
ever, giving way to the new building of 
the Central Criminal Court recently erected 
on the site of Newgate Prison. 

The opening of this new Court House was 
made of especial significance by the presence 
of the King and Queen. The learned 
Blackstone says in his Commentaries, “‘ The 
Sovereign is considered in domestic affairs 
as the fountain of justice and general con- 
servator of the peace of the Kingdom.” It 
was, therefore, peculiarly fitting that this 
new home of a court, so far reaching in its 
influence, should be opened by the Sov- 
ereign in person, in the presence of the 
high officers of Church and State, and that 
the Sovereign should thus publicly dedi- 
cate it to the administration of Justice and 
the preservation of the King’s Peace. 

The ceremony was to take place at twelve 
noon; but long before that time the streets 
through which the royal procession was to 
pass were crowded with people eager to 
witness the entry of the King into the city. 
From Temple Bar down through Ludgate 
Circus and up to Old Bailey, the Strand was 
gayly decorated and freshly strewn with 
sand. Shortly before twelve the royal 
procession, escorted by the Horse Guards 
White, drew up at Temple Bar. Here the 
Lord Mayor bearing the Pearl Sword, ac- 
companied by the Sheriffs and the Remem- 
brancer, awaited the King’s arrival. As the 
royal coach drew up, the Lord Mayor 
advanced and tendered the Pearl Sword to 
the King, who smilingly returned it. The 
Lord Mayor and the sheriffs then entered 
their coaches and preceded their Majesties 
to the new building. An interesting touch 
was given by the guard of honor of one 








hundred rank and file, with the King’s color 
and band, from the Honorable Artillery Com- 
pany, the parent organization of the Boston 
Ancient and Honorable Artillery Company. 
Crowded about the entrance to the new 
building was a dense mass of people that 
recalled one’s Dickens, and made one dream 
of the Gordon rioters and of Barnaby Rudge. 

On arriving at the new building the Lord 
Mayor, carrying the Pearl Sword, received 
the King and Queen upon the steps. The 
proceedings within the building were short 
but of great dignity, and conducted with an 
impressiveness and with a stateliness of 
ceremonial fitting to a court of justice. The 
ceremony itself was of two parts, the first 
in the lower hall on the ground floor. Here 
near an end of the hall a low dais had been 
erected for the King and Queen. Upon it 
rested two Gothic chairs, and over it swung 
a canopy in gold and crimson; behind the 
chairs on white tapestry hung the Royal 
Arms. To the right of the King were 
grouped members of the Common Council 
in robes of blue; to the left distinguished 
guests of the Corporation; facing the dais 
were ladies and gentlemen, guests of the 


_city. A bit of color was given by four 


trumpeters from the 2d Life Guards, who 
later blew a blast when the King declared 
the building opened. The scene in the 
lower hall, when the King and Queen entered 
and took their places upon the dais, was of 
rare brilliancy and color; the uniforms of 
the officers, the robes of the Archbishop of 
Canterbury and the Bishop of London, the 
scarlet gowns of the City Aldermen, all set 
off by the white walls and marble pillars, 
combined to make a scene long to be 
remembered. 

As the King and Queen entered, they were 
preceded by the Lord Mayor bearing the 
Pearl Sword upright. Not the least inter- 
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esting figure about the dais was the Lord 
Chief Justice of England wearing his scarlet 
and ermine robes and chain of gold. After 
the King and Queen were seated, a short 
address was read by the Recorder, expres- 
sing the loyalty and devotion of the city of 
London, and pointing out the age and 
importance of the court. The King then 
read in reply an address indicating the 
ideals to be maintained in the new building. 
Its closing sentences indicate the high pur- 
pose for which the building was planned. 
“This noble edifice, will, I am _ sure, 
amply fulfill its high purpose by giving 
convenience and dignity to the administra- 
tion of justice in the interests, not only of 
the inhabitants of its immediate district, 
but of the vast urban population that has 
accumulated in the adjacent counties. The 
old buildings which were replaced were, 
however, of high historical interest, for they 
witnessed during the century of their exis- 
tence a change in the administration of 
criminal justice far greater than has taken 
place in any preceding century. The bar- 
barous penal code, which was deemed neces- 
sary one hundred years ago, has gradually 
been replaced in the progress towards a 
higher civilization, by laws breathing a 
more humane spirit and aiming at a nobler 
purpose. It is well that crime should be 
punished, but it is better that criminals 
should be reformed. Under the present 
laws the mercy shown to first offenders is, 
I am well assured, often the means of re- 
shaping their lives; and many persons, 
especially children and young offenders, 
who, under the old system might have be- 
come hardened criminals, are now saved 
from a life of crime and converted into use- 
ful citizens. Still more remains to be 
accomplished in the direction of reclaiming 
those who have fallen into crime, and I look 
with confidence to those who will administer 
justice in this building to have continual 
regard to the hope of reform in the crimi- 
nal, and to maintain and strengthen in their 
new home those noble traditions which 





have gathered round the high position they 
occupy. I am well assured that the inde- 
pendence and learning of the judges, sup- 
ported by the integrity and ability of the 
other members of the profession of the law, 
will prove in the future as they have in the 
past, the safeguard of order, right conduct, 
and true liumanity.”’ 

At the conclusion of the King’s address 
the Lord Mayor advanced and asked the 
King’s acceptance of a gold key to the build- 
ing; then, after a prayer by the Archbishop 
of Canterbury, the King declared the build- 
ing open, and the trumpeters sounded a 
royal salute. After the presentation to the 
King of certain distinguished personages, 
the Common Sergeant was summoned by 
the Lord Chamberlain to receive the honor 
of knighthood, —a very picturesque cere- 
mony. As Mr. Bosanquet advanced he 
knelt before the King, who, taking a sword 
from one of the members of his suite, touched 
him lightly on each shoulder. 

The Lord Chamberlain then announced, 
“Mr. Charles Williams to receive the honor 
of knighthood,”’ but no one responded; and 
after a slight and rather embarrassing pause 
it was discovered that a mistake had been 
made, and that Mr. Charles W. Mathews, 
the leader of the Old Bailey Bar, had been 
intended for the honor, The procession, 
however, immediately formed and left the 
hall; later, after returning from the cere- 
mony in the upper court room, the knight- 
hood was duly conferred upon Mr. Mathews, 

From the lower hall the King and Queen 
ascended to the principal court, where were 
gathered judges, barristers, and solicitors, 
the judges in their full judicial costume of 
scarlet and ermine, and the barristers in 
their gowns and wigs. As the King and 
Queen entered the court room they were 
received by the Lord Chief Justice, who, in 
the absence of the Lord Chancellor, deliv- 
ered a short address of welcome. The King 


and Queen then rose, bowed to the judges 
and the Bar, and escorted by the Lord Chief 
Justice and the Lord Mayor left the build- 
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ing. Curiously enough, though the court 
room was all too small to hold the members 
of the Bar who desired to be present, the 
prisoners’ dock remained quite deserted, no 
one, apparently, cared to be the first to 
occupy it. 

Outside the building the royal procession 
was again formed, and the return to Buck- 
ingham Palace made by way of the crowded 
Strand. 

The Central Criminal Court exercises a 
wide jurisdiction, covering the city of Lon- 
don, the whole of the counties of London 
and Middlesex, and a considerable portion 
of the counties of Essex, Surrey, and Kent, 
in all a population of well over six million 
people. The present magnificent building 








will tend to make justice more speedy and 
in that respect more just. As was well said 
by the Lord Chief Justice in his address to 
the King: ‘‘The chief characteristic to which 
I venture to call your attention is the fre- 
quency of its sessions, to which in a large 
measure the satisfactory performance of its 
duties is due. No less than twelve times a 
year by statute its sessions are held, the 
result being that no accused person need 
remain untried for a period of more than a 
few weeks.”’ 

In brevity, in dignity, and in stateliness it 
would be hard to imagine a better opening 
for so great a court, 


Boston, Mass., March, 1907. 
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SHOULD FEMALE MURDERERS BE HANGED? 


By MAYNARD SHIPLEY 


LITTLE over a year ago the whole 

country was aroused over the hanging 
of Mrs. Mary Rogers, of Vermont, the second 
woman to be executed for murder in that 
state. More recently, sentence of death 
has been passed upon a female fiend in Mis- 
souri, and Governor Folk has been besieged 
with letters from an excited public demand- 
ing that her sentence be commuted to what 
is popularly known as “life imprisonment.”’ 
Twice has the day of Mrs. Myers’ execution 
been set, and twice has a stay of execution 
been granted, on..one pretext or another. 
Only a month or two since, to quote another 
instance, a husband-poisoner in California 
received the law’s supreme sentence, and 
protests are now being made everywhere 
against the hanging of a woman, though 
this was the penalty decreed by a jury which 
had the right to choose, as an alternative 
penalty, life imprisonment.' The recent 
State Convention of the W.C.T.U. adopted a 
resolution asking Governor Pardee to use his 
best offices for the abolishment of capital 
punishment, which is obviously a move to 
prevent the hanging of Mrs. Le Doux. 
While it is not at all likely that the legisla- 
tures, of California will abolish the death 
penalty at this time, it is almost certain 
that public sentiment in that state will pre- 
vent the execution of Mrs. Le Doux, con- 
victed of the cold-blooded murder of her 
husband. 

The question naturally arises, ‘‘Whence 
comes this prejudice in favor of women 
murderers?’’ One finds no trace of senti- 
ment in favor of female offenders among 
the ancients. We know that executions of 
women were of relatively frequent occur- 
rence among the Assyrians and Egyptians. 


1 There are eleven states in the Union in which 
the jury fixes punishment of death or imprison- 
ment for life. 





Women guilty of murder or adultery were 
ruthlessly exterminated under the Hebraic 
codes. Under the regal laws of Rome the 
death penalty was inflicted upon women 
for merely tasting of wine. Pliny speaks 
of a certain Roman lady who was starved 
to death by her family for leaving open a 
purse in which the keys of the wine cellar 
were kept. In Greece women offenders were 
executed by poisoning, or were hurled merci- 
lessly from a high rock. The punishment 
of either sex for theft of grain was hanging,. 
the culprit being regarded as an expiatory 
offering to Ceres. In Rome; as late as the 
second century B.c., unchastity on the part 
of a sacred virgin of Vesta was punished 
by burial alive, while her paramour was 
scourged to death. Incest was punished by 
precipitation from the Tarpeian Rock. As 
for female slaves, they had no rights before 
the law in either Greece or Rome, and might 
be tortured or killed at the pleasure of the 
master. Anglo-Saxon law was particularly 
severe in the punishment of female delin- 
quents. A female slave was burned at the 
stake even for simple theft, the executioners 
being mostly women, eighty of whom were 
required to contribute one log each to feed 
the flames. The free woman who was con- 
victed of theft fared little better, her punish- 
ment consisting of drowning, or of being 
hurled from a cliff. Under English law, 
women were publicly hanged, often whipped 
through the streets, male 
offenders. The penalty for high or petty 
treason, which included the murder of mas- 
ter or husband, was death at the stake. As 
late as 1784, one Mary Bayley was put to 
the flames for the murder of her husband, 
and it was not until the thirteenth year of 
the reign of George III, that this inhuman 
penalty was abolished. The only favor 


just as were 


shown women guilty of capital crimes in 
England up to that time was the hangman’s 














privilege of choking the woman to death 
before igniting the wood. Among the Scan- 
dinavians and Teutons, grave criminality on 
the part of women seems to have been of rare 
occurrence, but no mercy was shown the adul- 
teress or the murderess. In India, husband- 
poisoning became so frequent a practice 
that it was thought necessary to formulate 
a law that no her 
husband, hence the custom of burning the 
wife on the funeral pyre of her spouse. It 
is, perhaps, superfluous to add that Asiatic 
codes in general have never shown any 


widow should survive 


favor to female assassins. 

It is apparent that the prejudice against 
the execution of women guilty of murder is 
a comparatively modern sentiment, and, it 
may be said, is even now, with one excep- 
tion, strongly exhibited only in the United 
States and in the Latin countries of Europe 
and South America. That the prejudice 
against the hanging of female murderers is 
most strongly felt among peoples of Latin 
origin, is probably due, in part, to the fact 
that it was among the Romanic races that 
the of 
as a sex, a sentimentality which 


originated sentimental adoration 
women 
had its origin in events closely identified 
with the spirit which gave rise to adoration 
of the Virgin Mary. Thus we find that in 
most of the Latin countries where the death 
penalty is still applied at all, it is tacitly 
understood that of 
nounced upon women will be commuted to 


sentences death pro- 
imprisonment for not more than twenty 
vears. In the South American republics 
the fiction of “life imprisonment” is no 
longer maintained. In Italy, San Marino, 
Portugal, and Roumania, neither men nor 
women are subject to the death penalty. 
Of Latin nations in Europe, France and 
Spain only have retained the death penalty 
for women. In both countries the capital 
crimes are: treason, murder, setting fire to 
an inhabited edifice, and infanticide. Asa 
matter of fact, however, the execution of a 
woman in either of these countries is of very 
rare occurrence; for instance, of the 1,376 
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women brought to trial for infanticide in 
France during the decade 1891-1900, not 
During the 
same period nearly one hundred women 
were tried for homicide by poisoning, and 
of those convicted two only were sentenced 
to the guillotine, and it is well understood 
that neither of these sentences will ever be 
carried into effect. The fact that the 
salary of ‘‘Monsieur Paris’’ (the public 
hangman) was erased by the budget com- 


one received sentence of death. 


mittee, in taking up the estimates for 1907, 
points to the early abolition of capital pun- 
ishment in France for both sexes. 

In Spain the death 
gradually dying out since 1867. 


penalty has been 
In 1895, 
of the culprits sentenced -to death, 93 per 
their 


sentences were commuted to penal servi- 


cent were finally pardoned, that is, 
tude. Although the law of Spain prescribes 
the death penalty even for infanticide, the 
unwritten that the shall 
never be brought into requisition in the case 


code is garrote 
of infanticide when committed to hide the 
mother’s shame. Of the thirty-two women 
sentenced to death for infanticide in 1900, 
not one has been executed. Even in aggra- 


vated cases of premeditated murder, sen- 
tences of death passed upon women are 
almost always commuted to a term of im- 


prisonment, only twenty-two sentences of 


death passed upon females having been 
carried out since 1867. Capital sentences 


are executed in Spain “behind prison walls,”’ 
according to the code; but the garrote is 
raised so high upon a platform within the 
prison yard that the performance can be 
viewed by spectators outside. 

In the Latin-American republics, with a 
few exceptions, the death penalty has either 
been abolished by statute or is never applied, 
excepting under martial law. The criminal 
code of Argentina provides the death pen- 
alty for treason and murder in the first 
degree, but the execution of a woman is 
prohibited both by law and by public senti- 
ment. In Mexico the death penalty, wher- 
ever legalized, applies to both men and 
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women, but the former are seldom and the 
latter never executed. In five of the twenty- 
seven states of Mexico, and in one of the 
three territories, the penalty of death is 
legally abolished. Even where the death 
penalty is nominally in operation, it is very 
seldom applied. Of two hundred and forty- 
six applications for Executive clemency in 
the Federal District, during the twenty-one 
years, 1881-1902, only twenty-one were 
refused. The penal code of Guatemala pro- 
vides the death penalty for five offenses 
without regard to the sex of the condemned, 
but no woman has ever been legally exe- 
cuted in the republic, and only one male 
criminal within fifty years. 

One might almost conclude that the death 
penalty for women is at the present time an 
essentially Protestant institution, so seldom 
is it applied in Catholic countries. In Teu- 
tonic but Catholic Austria, no offender be- 
longing to the sex of the Virgin is ever 
regarded as a criminal, no matter how dia- 
bolical the nature of the offense committed. 
Female murderers are always sent to Neu- 
dorf, a convent only a few miles from 
Vienna. 

While most of the Catholic clergy are 
strongly in favor of the death penalty, at 
least as applied to male murderers, it is 
nevertheless precisely in Catholic countries 
that the repugnance to the judicial killing of 
criminals is strongest. The United States 





being neither a Latin nor a Catholic country, 
the question naturally arises, ‘Why should 
a purely physical or sexual difference be- 
tween male and female murderers be set up 
as a barrier to the administration of jus- 
tice?’’ Again: ‘‘Why should a female who 
has proved herself to be devoid of all the 
moral attributes that normally pertain to 
‘the gentle sex,’ be regarded as outside the 
provisions of the penal code?’’ The same 
argument that is brought forward against 
the hanging of a woman is applicable also to 
male criminals. 

If the people who cry out against the 
hanging of female murderers are willing to 
concede that the deliberate killing of any 
and all unarmed and properly guarded 
human beings is out of harmony with the 
spirit of modern civilization, and inconsis- 
tent with our present knowledge of the 
causes and cure of criminality, then their 
protests are justifiable. If, on the contrary, 
they believe in the justice and necessity of 
capital punishment for male murderers, 
whether incorrigible or not, it is clear that 
their protests against the hanging of female 
murderers are based upon _ sentimental, 
rather than upon humane, practical, or 
scientific grounds, and may, therefore, con- 
sistently be ignored by the chief executive, 
or the board of pardons, of any state. 


RENO, NeEvapA, March, 1907. 
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THE GROWTH OF MINING LAW 
By R. L. McWILu1aMs 


INES have always occupied a peculiar | 

position in the laws of all countries. 
This has been due primarily to the peculiar 
interest with which governments from the 
earliest times have looked upon the precious 
metals. The value of those metals both to 
the people for the purposes of commerce and 
to the government for its maintenance and 
defense, early brought about certain restric- 
tions connected with the ownership and 
operation of all mineral deposits. The con- 
trol of them was included in the regalia or 
royal rights, which the king had by virtue 
of his prerogative. Athens was almost alone 
in holding that the State had an absolute 
property in all mines. 

Under the theory obtaining in other 
countries, the king could merely grant the 
right of working mines to certain persons 
with proper supervision, reserving the right 
to a certain percentage of their products. 

It was decided in Spain as early as 1343 
that mines were so vested in the king that 
they did not pass in his grant of land though 
not expressly excepted. The grantee might 
work the mines but was obliged to turn over 
two-thirds of the product to the king. Upon 
the separation of Mexico from Spain the 
former country retained the same principle. 
That fact was subsequently the cause of 
considerable controversy when the rights of 
the miners in California came up for settle- 
ment. 

In England the rights of the crown ex- 
tended only to the precious metals. Black- 
stone gives as the reason therefor, that those 
metals were essential for purposes of coinage.’ 
We find the reasons for the general rule 
stated more fully in argument in the early 
case of The Queen v. The Earl of Northum- 


1 Rogers on Mines, ch. 4. 





2 Bl. Com. I, 294. 


berland, decided in 1568.! It was there said 
that this right belonged to the king, in the 
first place, because of “‘the excellency of 
the thing, for of all things within this realm 
which the soil produces or yields, gold and 
silver is the most excellent, and of all persons 
in the realm the king is, in the eyes of the 
law, the most excellent.’’ The second reason 
lay ‘‘inthenecessity of the thing,’’ asit was one 
of the principal duties of the king to defend 
his subjects, and he could not do so without 
a plentiful supply of treasure, “‘and there- 
fore inasmuch as God has created mines 
within this realm as a natural provision of 
treasure for the defense of this realm, it is 
reasonable that he who has the government 
and care of the people whom he cannot 
defend without treasure, should have the 
wherewith to defend them.’’ As a final 
reason was given, the convenience to the 
subjects in the way of mutual commerce 
and traffic. 

In a later case? it was decided that if 
lead, tin, copper, or iron mines had gold or 
silver mixed in the ore, though of less value 
than the other metals, that the king could 
not hold jointly with the subject, and conse- 
quently took the whole. There was, how- 
ever, a strong dissent, and the popular opinion 
was so strongly opposed to the rule that it 
was subsequently repealed. According to 
the new statute passed in its stead, the king 
was allowed in such cases to take the pro- 
ceeds, but only upon the payment therefor 
within thirty days at certain specified rates.® 
This did not, however, apply to the tin 
mines in the counties of Devon and Corn- 
wall. 


1 Plowden, 310. 
2 Plowden, 336. 
3 I Wm. & M., ch. 30; 5 Wm. & M. ch. 6. 
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Upon the foundation of our government 
the English principle that the king was the 
original proprietor of all lands was adopted. 
But as the original thirteen colonies de- 
rived their titles through grants from the 
crown, they remained largely independent of 
the federal government. Most of the Royal 
Charters to the colonies included express 
grants of all mines discovered, reserving to 
the crown, however,- one-fifth of all gold 
and silver found.'’ In Massachusetts one- 
fifth of all precious stones discovered was 
also reserved. 

No reservation of any minerals was made 
in the New York Charter. That state has 
from the first asserted an absolute sover- 
eignty over all gold and silver mines within 
its borders. The discoverers of such mines 
are allowed to work them for but twenty- 
one years.?, The same provision applies to 
mines of other metals found in lands of 
persons not citizens of the United States, 
and also to such mines on lands of citizens 
of the United States in case the ore contains 
less than two-thirds in value of copper, tin, 
iron, or lead, 

The Continental Congress passed a law 
in 1785 based on the English rule, reserving 
to the general government one-third of all 
gold, silver, lead, and copper mines.* In 
1807 the President was authorized by Con- 
gress to lease lead mines for a period not 
to exceed three years. The constitution- 
ality of this act was questioned, but it was 
upheld by the Supreme Court.‘ The ground 
of the decision was that as the Constitution 
gave Congress the power to dispose of the 
public lands, that power included the right 
to lease as well as to sell. It was also held 
in a later case® that to mine without having 
secured such permission constituted tres- 
pass. 


1 Shoemaker v. United States, 147 U.S. 282. 
2 1 Rev. St. 281, sec. I, 4. 

* Am. State Papers, pt..I, 13, 14. 

* U.S. v. Gratiot, 14 Pet. 526. 

§ U.S. v. Gear, 3 How. 120. 





In 1841 a Pre-emption Act was passed 
granting to certain states a large quantity 
of land, but expressly reserving all lands on 
which were situated any known salines or 
mines.' By this act the reserved mineral 
lands of Iowa, Wisconsin, Illinois, and 
Arkansas were also thrown open, with the 
exception of the lead mines. In 1846 this 
law was relaxed, and all lead and copper 
mines in the Northwest were thrown open 
to settlers. 

About this time the question arose as to 
what title was taken to mining lands by a 
grant from an Indian tribe. In the case of 
Chouteau v. Moloney? the claim was made 
that as the Fox Indians had granted the 


right to work certain mines, which grant’ 


was later confirmed by the Spanish gov- 
ernor and the fee declared to be in the 
grantee under the provisions of the treaty of 
1803, the United States must respect the 
title of the plaintiff. The Supreme Court 
held, however, that as the Indians had not 
intended to grant the land itself, the con- 
firmation by the Spanish government was 
irregular, and that the plaintiff possessed 
only an interest in the mines as such. The 
court also made the more important state- 
ment, though only a dictum, that the Indian 
tribes never had any right to interfere in 
any manner with possessions belonging to 
Spain, —that their rights extended only to 
occupancy. 

In 1850, upon the admission of California 
to the Union, it was expressly provided that 
the people of that state should never inter- 
fere with the public lands within its bound- 
aries. Notwithstanding this provision, the 
Supreme Court of California decided a few 
years afterwards* that the United States 
held in trust for the future state, among 
other things, all gold and silver mines which 
passed by the cession, and that upon the 
admission of California the ownership of 


2 « St. at L. 453. 
? 16 How. 203. 
8 Hicks v. Be'l, 3 Cal. 219. 
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them vested in her. But in the case of 
Moore v. Smaw, decided in 1861, this prin- 
ciple was expressly overruled.!. The court 
admitted that the United States held certain 
rights of sovereignty over the territory which 
was later embraced within the limits of 
California, only in trust for the future state, 
and that such rights at once vested in the 
new state upon her admission into the Union. 
But as the court proceeded to point out, 
“the ownership of the precious metals found 
in public or private lands was not one of 
those rights. Such ownership stands in no 
different relation to the sovereignty of the 
state than that of any other property which 
is the subject of barter and sale.”’ 

When gold was discovered in California in 
1849, there was immediately an immense 
immigration into that region. Though the 
land there was unsurveyed and not open to 
settlement, the miners 
ceeded to stake out claims and search for 


immediately pro 


the precious metal. Their numbers were 
that 


taken to preserve order. 


soon so large measures had to be 
The miners ac- 
cordingly proceeded to draw up an informal 
code of rules. These rules varied in the 
different mining districts, but on the whole 
Field has 


were very similar. As Justice 


concisely stated,?> ‘‘ They all recognized 
discovery followed by appropriation as the 
foundation of the title, 


development by working as the condition of 


possessor’s and 
its retention; and they were so framed as to 
secure to all comers within practicable limits, 
absolute equality of rights and privileges in 
working the mines.” 

Attempts were made from time to time 
to show that mining on government lands 
was carried on under an implied license. 
But the government consistently refused to 
bind itself by such an admission, and always 
held when the question arose that no such 
license had been given. But that fact made 
no practical difference. as mining was carried 


+ sz Cal. roo. 
2 Jennison v. Kirk, 98 U. S. 453. 


on under ordinary circumstances, with no 
hindrance on the part of the government. 

It was not until 1866 that the government 
took any formal action in the matter. In 
that year a law was passed whereby the 
general policy of the government, as it had 
hitherto existed, was entirely changed.' 
Mr. Justice Field has thus summarized the 
act; ‘‘In the first section it was declared 
that the mineral lands of the United States 
were free and open to occupation by citizens 
of the United States, and those who had 
declared their intention to become citizens, 
subject to such regulations as might be pre- 
scribed by law, and the local customs or 
rules of miners in the several mining dis- 
tricts, so far as the same were not in conflict 
with the laws of the United States. In 
other sections it is provided for acquiring 
the title of the United States to claims in 
veins or lodes of quartz-bearing gold, silver, 
cinnabar, or copper, the possessory right to 
which had been previously acquired under 
the customs and rules of miners. In no 
provision of the act intention 
manifested to interfere with the possessory 


Was any 


rights previously acquired, or which might 
be afterwards acquired; the intention ex- 
pressed was to secure them by a patent 
from the government.’’? 

In 1872 a complete revision of the law 
was made which, with minor changes made 
subsequently, remains the law of to-day.® 
The principal changes made pertained to 
the size of the claims that might be located. 


Under the statute of 1866 the discoverer 


was allowed to take four hundred feet 
along the lode, two hundred feet being 
allowed each associate. Not more than 


three thousand feet might be taken by any 
By the act of 1872 
mining claims of certain specified minerals, 


association of persons. 


‘““whether located by one or more persons, 
may equal but shall not exceed one thou- 


1 26 St. at L.. 251. 
? Jennison v. Kirk, 98 U.S. 458. 
3 U.S. Rev. St. 2318 to 2352 
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sand five hundred feet in length along the 
vein or lode.” The width allowed was 
changed from two hundred feet to “not 
more than three hundred feet on each side 
of the middle of the vein at the surface.”’ 
Most of the western states have adopted 
mining codes regulating the location and 





working of mines on points not covered by 
the federal statutes. In California, Utah, 
and Alaska, the old district mining regu- 
lations, modified by statute, have been 
retained. 


SPOKANE, Wasu., March, 1907. 
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The Editor will be gla? to receive contributions of articles of moderate length upon subjects of interest 


THE SCIENCE OF TESTIMONY 
In the March Times Magazine (V. i, p. 425) 
Hugo Munsterberg publishes the 
econd of his series of studies of testimony from 
the point of view of the psychologist. He says 
that while we bring in experts to test with 
‘reat care the reliability of certain forms of 
sworn evidence we entirely neglect what is 
the most important part of all trials, the 
scientific values of oral testimony. We are 
too confident, he believes, in the reliability of 
memory, and attributes this to the solemnity 
we attach to an oath, which causes us to put 
a wrong valuation upon sworn testimony. 
He then proceeds to illustrate many ways in 
which memory fails. Not only is observa- 
tion defective, but there are different types of 
memory which are capable of classification. 
Some people observe and remember accurately 
things they see; others things they hear. 
Others he describes as of the motor type; 
that is, they ‘feel intention of movement, 
as of speaking, or writing, or acting, whenever 
they reconstruct a past experience.’’ ‘‘ The 
courts will have to learn sooner or later that 
the individual differences of men can be tested 
to-day by the methods of experimental psy- 
chology far beyond anything which common 
sense and social experience suggest.’’ He 
further explains that the subject of which he 
treats does not belong in the domain of the 
physician, but is merely the variations of nor- 
mal mental life. Still another factor which he 
says more than anything else devastates 
memory and plays havoc with our best inten- 
tions and recollections is the power of sug- 
gestion. 

The idea certainly deserves our serious 
consideration that in cases of conflicting testi- 
mony on questions of fact we shall come some 
day to employ the expert psychologist to make 
simple tests in court of the real capacity of 
the memory of the witness. Every lawyer 
knows that the most dangerous element in 


Professor 





evidence is not willful perjury, but uncon- 
scious variation or inaccuracy, and the careful 
lawyer devotes much time in preparation to 
the cross-examination of his own witnesses for 
the purpose of satisfying himself as to the 
accuracy of their memory. 
scientific method could be used to test these 
mental qualities of witnesses the value of oral 
testimony would be immensely enhanced, and 
a large part of the popular distrust of the 
accuracy of judicial decisions might be avoided. 


If some tangible, 


THE PHYSICAL QUALIFICATIONS 


In a recent address before the students of 
the Law School of Northwestern University on 
legal tactics, Frank J]. Loesch, president of the 
Chicago Bar Association, gave his hearers 
many wise suggestions as to the qualifications 
essential to success at the Bar. In addition 
to the moral and intellectual qualities usually 
emphasized, the following words will strike a 
responsive chord in the heart of many an 
over-worked attorney. ‘“‘ You may just as 
well make up your mind at the beginning that 
unless you have sound’ physical health you 
cannot endure the strain of a law practice. 
Whether that strain comes as a trial lawyer 
or whether it comes in the sometimes more 
exacting work of the office or of preparation 
for the trial, at any rate the strain that is put 
upon you time and again requires steady 
nerves and sound physical condition. If 
you have not got that and you cannot get it, 
seek some other employment, for your career 
will be full of bitterness and disappointment.’’ 

Have you noticed how many of your emi- 
nently successful rivals are men of powerful 
physique? It is not merely the advantage of 
impressive figure that gives the former ath- 
lete an advantage in jury trials. It is his 
physical endurance that enables him to cross- 
examine day after day. A very successful 
trial lawyer in Boston recently stated that 
after a winter of constant practice his work 
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became so irksome that he envied the laborers 
on the highway whom he passed in the morn- 
ing as he went to his office, and another has 
said that if he could earn his living in any 
other way he would never go inside the court 
again. The anxieties of the business man are 
many, but after all success with him to a 
large extent is the establishment of wise 
routine and the selection of subordinates to 
whom details can be entrusted. But the 
lawyer’s work is constantly changing and the 
part that can be turned over to subordinates 
is often but a fragment of his responsibility. 
Above all else, the consciousness that upon 
his efforts are depending the fortunes and 
often the happiness of others imposes upon 
him a strain of which a man devoted to the 
pursuit of his own fortunes knows nothing. 


UNWRITABLE LAW 


Another month has passed and still the 
Thaw case drags on, though the district attor- 
ney fervently thanks God that the end is in 
sight. In spite of diminished public interest 
the verdict will be awaited in much suspense. 
In the meantime, however, a Virginia jury true 
to southern traditions has in the Strothers case 
promptly acquitted two brothers of the murder 
of a brother-in-law because of alleged domestic 
infidelity, and the judge who solemnly charged 
the jury that there was no unwritten law 
which justified acquittal is said to have praised 
them for their neglect of his instructions and 
declared ‘‘ It is an established precedent in the 
state of Virginia that no man tried for defend- 
ing the sanctity of his home should be found 


0) 


guilty! 
TORTS OF MUNICIPAL OFFICERS 

A political situation in Boston suggests an 
interesting legal problem. The Grand Jury, 
after an exhaustive investigation of the per- 
formance of certain contracts with the city of 
Boston for the construction of the Fenway 
drainage system, concerning which there has 
been much public criticism, reported no bill 
against one of the leading contractors. The 
District Attorney, however, confirming the 
opinion of the special attorney, who previ- 





ously investigated the case for the city of 
Boston, announced that although it was evi- 
dent that the contractor had made an im- 
proper profit of twenty-six thousand dollars, 
nothing of a criminal nature could be proved 
because of the peculiarly lax contract under 
which he worked. This contract had been 
approved and executed on the part of the 
city by the Superintendent of Streets, who 
was designated by the Mayor for that purpose. 
The Superintendent was a politician and un- 


familiar with the kind of work called for by 


the contract. A very slight investigation, 
however, would have informed the Superin- 
tendent of Streets that the prices fixed for 
certain services were absurdly in excess of 
the market rate. The District Attorney, 
therefore, concludes that the Superintendent 
of Streets was negligent in the performance of 
his duty. With this it seems the matter must 
end so far as the courts are concerned, and as 
the Superintendent of Streets is now out of 
office the public must simply content itself 
with seeing that he remains in retirement. 

But is there sufficient reason why a muni- 
cipal administrative officer specially designated 
by the Mayor to let contracts for an extraor- 
dinary public improvement should be _ per- 
sonally exempt from the consequences of his 
neglect of official duties, even if he be not 
guilty of willful misconduct? If such officer 
is financially responsible, why should he not be 
held liable by the city in part for negligence, 
just as any careless employee in a private 
establishment would be held responsible for 
the consequences of his failure to exercise the 
care of an ordinarily prudent business man? 

There is disclosed by this transaction an 
opportunity. for municipal graft too insidious 
to be ignored, and it is submitted that the 
danger that honest and capable men would 
be deterred from accepting office under such 
circumstances is unreal. We seldom get them 
now. If the old decisions that such adminis- 
trative officers are not agents of the municipal 
corporation apply to such a case as this, it 
would seem that legislation is needed to make 
the responsibilities of the agent of a municipal 
corporation conform to those of other agents. 





SENN Meee 
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CURRENT LEGAL LITERATURE 


This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new:law books sent us for review. 


Conducted by Wixtram C. Gray, of Fall River, Mass. 


The San Francisco schools and Japan stand out prominently in the legal literature of the 


past month. 


Several of the leading articles discuss at- 


length questions of constitutional 


and. international law and interpretation of treaties suggested by Japan’s protest, especi- 
ally the very important and unsettled matter of the extent of the treaty-making power of 


our federal government. 


The student of comparative jurisprudence will find mueh to in- 


terest in the article on the Japanese family in 7he Law Quarterly Review from the pen of 
Munroe Smith, with its introductory sketch of the legal history of the island kingdom of 


the Pacific. The other articles of 


the seeker of legal reading. 
AUTOMOBILES. “The 


Motor Cars at Home and Abroad,’’ by Edward 
Compara- 


Regulation of 


Manson, Journal of the Society of 
five Legislation (No. 16, p. 333). 


BANKRUPTCY. ‘Conflict of Laws With- 
in the Empire: Bankruptcy and Company 
Winding-up,”’ by Harrison Moore, Journal of 
Society of Comparative Legislation (No. 16, 
Pp. 384). 

BIOGRAPHY. ‘ Thomas McIntyre Cooley,” 


by Jerome C. Knowlton. March Alichigan 
Law Review (V. v, p. 309). 

BIOGRAPHY. ‘ Lord Chancellor Erskine,” 
by 7. A. Juridical Review 
(V. Xvili, p. 357). 

CONFLICT OF LAWS (see Equity). 


CONSTITUTIONAL LAW. 
Central 


Lovat-Fraser, in 


“The State Tax 
Receipts and the 
Commerce Power of Congress,’’ by Henry B. 
Schofield, February //linois Law Review (V. 
l, p. 440). 

CONSTITUTIONAL LAW. Frederick J. 
North Review (V. 
clxxxiv, p. 508), briefly discusses ‘‘ The Consti- 
tution and Populat Liberty,’”’ and calls atten- 
tion to the fact that our government is not 
‘ republic.”’ 


on Illinois Gross 


Stimson in the American 


’ 


only a democracy, but it is a 
‘Tt is the function of a democratic govern- 
ment to enforce the will of the majority, but 
it is the function of a constitutional govern- 
ment also to protect the minority, even the 
individual, against the majority, against even 
the executive or a legislature transcending its 








the month noted below offer a wide range of choice for 


The author believes we 


are inclined to forget the importance of these 


admitted powers.” 


restraints, and should hesitate to assume that 
any of them has grown obsolete. 

CONSTITUTIONAL LAW. Chief Justice 
Walter Clark of North Carolina, in the Feb- 
ruary Arena (V. xxxvii, p. 141), takes a very 
different attitude from Mr. Stimpson in an 
article entitled ‘‘ Constitutional Changes De- 
manded to Bulwark Democratic Government.” 
He advocates calling a constitutional conven- 
tion to make the following amendments: 

1. Election of senators, judges, and post- 
masters by the people. 

2. The electoral vote of each state to be 
divided pro rata, according to popular vote 
therein for each candidate. 

3. Term of President six years and _ inel- 
igible for reélection 

4. Repeal or modification of the fourteenth 
amendment. 

5. Each Congress to expire at the election 
of its successor. 
that the 
democratic and was made under reactionary 


He insists Constitution is not 
influences; that conditions of society have so 
changed that it is impossible that a constitu- 
tion should be fully adapted both to condi- 
tions now and to conditions then. He even 
goes so far as to say that ‘“‘ an instrument so 
framed, adopted with such difficulty, and rati- 
fied after such efforts and by such narrow 
margins, could not have been a fair and full 


expression of the consent of the governed.”’ 
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CONSTITUTIONAL LAW. ‘Some Obser- 
vations on State Laws and Municipal Ordi- 
nances in Contravention of Common Rights, 
Interfering with Individual Liberty, and 
Attempting to Regulate Personal Association 
and Employment,’’ by Eugene McQuillin, 
Central Law Journal (V. \xiv, p. 209). 

CONSTITUTIONAL LAW _ (Criminal Law). 
“Is One Acquitted of a Crime by Reason of 
Insanity Deprived of his Liberty without 
Due Process if Ordered Committed without 
further Proceedings?’’ by W. F. Meier, Law 
Notes (V. x, p. 12). 


CONSTITUTIONAL LAW (The Treaty- 
Making Power). The San Francisco school 
incident is causing much discussion of the 
extent of the treaty-making power of the 
United States, as yet unsettled by judicial 
decision. Three of the recent legal magazines 
have leading articles on the subject. 

In the February American Law Register 
William Draper Lewis answers affirmatively 
the question, ‘‘Can the United States by 
Treaty Confer on Japanese Residents In Cali- 
fornia the Right to Attend the Public Schools?” 
“In the Constitution itself we find nothing 
to restrain the President from negotiating, 
and two thirds of the Senate from ratifying 
such a treaty. It is not opposed to the fun- 
damental characteristics of free republican 
government; it does not interfere with the 
liberty of the citizens of the United States; 
and finally, there is nothing in the nature of 
our federal state from which we may imply 
any limitation on the treaty-making power 
not found in the words of the Constitution.” 

“The Treaty-making Power and the Re- 
served Sovereignty of the States,” by Arthur 
K. Kuhn in the March Columbia Law Review 
(V. vii, p. 172), adopts practically the view 
which led Mr. Lewis to his answer to his nar- 
rower question. He says: ‘‘ From the very 
nature of our government, the treaty-making 
power must reside centrally or nowhere. If 
there be a limitation upon the power of the 
President and Senate to enter into a par- 
ticular treaty, the power of the entire nation 
has been by so much cut down. ; 

“For all practical purposes of negotiation 
with a foreign nation, there is no residue of 
such power left anywhere. Adopting the 





reasoning of Mr. Butler, now reporter of the 
Supreme Court of the United States, we may 
say that as to those subjects over which it 
was neither proper nor practical for a state 
to exercise sovereignty, but which required 
national action for the joint or equal benefit 
of every state, it was impossible for any state 
separately, or all the states collectively, either 
to delegate or reserve elements of sovereignty 
which none of them possessed. 

‘‘ Whatever may have been the intention 
of the framers of the Constitution in respect 
of the reserved powers of the states within 
the category of national or state law, it could 
never have been (and the debates in the 
Convention so prove) to limit the central 
government in the exercise of its international 
power as a sovereign to protect and benefit 
the citizens of all of the states in foreign coun- 
tries, and for that purpose, -to assure recip- 
rocal rights to aliens in all the states.”’ 

“The Japanese School Incident at San 
Francisco from the Point of View of Inter- 
national and Constitutional Law,’’ by Theo- 
dore P. Ion, in the March Michigan Law Re- 
view (V. v, p. 326), agrees with those writers 
who “‘ are of the opinion that a treaty, con- 
trary to the Federal Constitution and en- 
croaching upon the fundamental rights of 
states which have not been delegated to the 
federal government cannot be valid.’’ In the 
immediate matter of the San Francisco school 
incident, Mr. Ion thinks the objection of the 
Japanese government to the segregation of 
Japanese pupils is untenable. 


CONSTITUTIONAL LAW  (Eng.). The 
general assumption that the coming session of 
the English Parliament will witness a struggle 
between the two houses arising out of the 
recent virtual rejection by the Lords of the 
Education Bill, renders timely the historical 
analysis by G. Glover Alexander of ‘“‘ The 
Constitutional Position of the House of 
Lords’ in the Law Magazine and Review 
CV. xxuit, p. 129). 

CONSTITUTIONAL LAW (Eng.). ‘‘ The 
Jurisdiction of the Privy Council,’ by Sir 
Frederick Pollock, Journal of the Society of 
Comparative Legislation (No. 16, p. 330). 

CONSTITUTIONAL LAW (Statutes). ‘‘ The 
Ambulatory Rule—as Viewed from the 
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Maxim, Verba Fortius Accipiuntur Contra 
Proferentem,’”’ by W. T. Hughes, Central Law 
Journal (V. Ixiv, p. 167). 

CONTEMPT. ‘Contempt of* Court by 
Debtors,” by W. H. Trueman, Canadian 
Law Times (V. xxvii, p. 1). 

CONTRACTS. ‘The Law of Contracts,’ 
by C. B. Labatt, Canada Law Journal (V. 
xiii, p. raz). 

.CONTRACTS (Conditions). A careful ar- 
ticle on ‘‘ Conditions in Contracts,’’ by George 
P. Costigan, Jr., appears in the March Colum- 
bia Law Review (V. vii, p. 151). The author 
does not attempt ‘‘ to cover the whole field 
of conditions, but seeks to furnish clear 
definitions and then to state in the form of 
rules the doctrines of the cases.”’ 

CORPORATIONS. ‘‘ Company Law in On- 
tario,’ by Thomas Mulvey, Canada Law 
Journal (V. xliii, p. 81). 

CORPORATIONS. ‘Secretarial Work and 
Practice,” by Alfred Nixon and George H. 
Richardson. Also ‘‘Company Law,” by 
Thomas Price. Longmans, Green & Co., 
London, 1906. A convenient compendium of 
English corporation practice similar to recent 
publications in this country noted in these 
columns. 

CRIMINAL LAW. ‘‘ Insanity as a Defense 
in Homicide Cases in New York,” by Wm. 
Lawrence Clark, Bench and Bar (V. viii, p. 
50). 

CRIMINAL LAW. “ Outlines of Criminal 
Law,’’ by Courtney Stanhope Kenny, LL.D. 
Revised and adapted for American scholars by 
James H. Webb, New York, The Macmillan 
Co., 1907. 

This is an excellent elementary book on 
criminal law by a competent scholar and 
teacher, improved for the use of American 
students, by the additions and annotations 
of Mr. Webb of the Yale Law School. Besides 
the substance of the law, the author has 
added a brief statement of the principles of 
English criminal procedure, and the editor 
has retained as much of this portion as can be 
of use to an American student. Both author 
and editor have wisely refrained, on the one 
hand, from an attempt at exhaustive citation 
of authorities, which would have been con- 





fusing; and on the other hand from reducing 
the law to a series of definitions and rules 
which must leave the reader quite ignorant 
of the real spirit and meaning of the law. 

The book is intended for the reader rather 
than for the practitioner. The student who 
learns from an elementary text-book, and the 
general reader who wishes to get such knowl- 
edge of the criminal law as will be a desirable 
part of a broad education will find here the 
results of Mr. Kenny’s sound historical scholar- 
ship and gift of clear exposition, supplemented 
by Mr. Webb’s sufficient additions. The 
greater portion of the criminal law is simple 
and well adapted to this sort of treatment. 
It is of course impossible to solve in so short 
a discussion the puzzling questions which 
arise, for instance, in many cases of larceny 
and of attempt. All that need be said of the 
work, so far as those subjects are concerned, is 
that the topics are made as clear as possible 
in the space devoted to them. On the other 
hand, the general principles of the subject are 
developed with clearness and accuracy, though 
concisely. In fine, to one who wishes to get 
a general “ outline’? of the law of crimes, 
without the puzzling effects of light and shade, 
and free from detail, this book may be 
warmly commended. J}. i. BS, 

CRIMINAL LAW (French). ‘“ Extenuating 
Circumstances in French Law,”’ by Herbert E. 
Boyle, is concluded in the January Juridical 
Review (V. xviii, p. 341). 

CRIMINAL LAW (Bribery). One of the 
great evils of modern commerce is the cor- 
ruption of agents to secure the business of 
their employers. Contracts to pay secret 
commissions have long been unenforceable as 
contrary to public policy. In Great Britain 
since January 1st, the giving or taking, or 
offering to give or take, any consideration in 
such affairs, without the knowledge of the 
principal, is made criminal and punishable 
by imprisonment for not more than two years 
or fine not exceeding £500, or both. In the 
January Juridical Review, G. W. Wilton writes 
about ‘‘ The Prevention of Corruption Act, 
1906,’ giving its terms and discussing the 
cases likely to arise under it (V. xviii, p. 370). 

“It may be surmised that the Statute 
of r906 will not put an end to ‘tips’ of the 
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petty kind. They are disagreeable exactions. 
Everyone except plutocrats and the ‘ tipped ’ 
would willingly see them disappear. The rail- 
way guard and the hotel porter and the hotel 
chambermaid may be saved from prosecution 
because their employers know of the practice. 
It is for them to denounce and prohibit it. 
The continuance of ‘ tipping’ in such cases is 
not to be understood as recommended. The 
‘tipper’ and the ‘tipped’ must take their 
risk of trial under the Act. The butler and 
the cook are not in so seemingly favorable a 
position as the guard or the porter. The 
butcher, the baker, and the grocer, or other 
tradesman, will give to the butler and to the 
cook, and the butler and the cook will take 
any discounts, presents, or gratuities each at 
their own peril. A careful perusal of the 
Statute may satisfy all such servants and all 
’ such tradesmen inclined to deal in this nefa- 
rious way that the blessing will be for those 
who neither give nor take bribes in any shape 


” 


or form. 

DIVORCE. “ Marriage and Divorce in 
France,” by J. C. Adam, Madras Law Times 
(V. i, p. 281). 

DIVORCE. ‘“‘An Argument for Uniform 
Divorce Laws’”’ by Dr. Felix Adler, March 
Woman’s -Home Companion, p. 10. A con- 
servative discussion of a grave social problem 
by the leader of the Society for Ethical Culture. 

DIVORCE. Proceedings of the National 
Congress on Uniform Divorce Laws. Harris- 
burg Publishing Company, Harrisburg, Pa., 
1907. 

EDUCATION. Floyd R. Mechem’s paper 
on ‘‘ The Opportunities and Responsibilities 
of American Law Schools,” read at last 
August’s meeting of their association is 
printed in the March Michigan Law Review 
(V. Vv, p. 344). 

EQUITY. ‘‘ Delay as Defense to Specific 
Performance,’’ by Sarat Chandra Chandhri, 
Allahabad Law Journal (V. iv, p. 55). 


EQUITY (Control over Foreign Property). 
Joseph H. Beale, Jr., in the March Harvard 
Law Review discusses ‘‘ Equitable Interests. in 
Foreign Property,’”’ both real and personal. 
As to real property, he summarizes as follows: 

‘““An equitable interest in land can be 





created only by the law of the situs; if that 
law creates an interest, the courts of all other 
states must recognize and enforce it; while, if 
the law of the situs does not create the equi- 
table interest, no foreign court can assume the 
existence of such an interest. But since 
equity acts in personam it has power to act 
whenever it has jurisdiction over the person 
of a defendant; and if a defendant is shown to 
be in default for a breach of obligation, it 
may, in some cases at least, decree a convey- 
ance of land by way of reparation for the 
injury, although there was no prior interest 
in the land created by the law of the situs. 
The limitations of this power must now be 
examined. y 

‘First, there must be a real obligation 
growing out of the transaction of the parties. 
If there is no equitable interest in the land, 
and there is no independent’ legal obligation 
in the owner to deal with the land for the 
benefit of a cestut que trust, the court of equity 
of another state cannot create and enforce 
such an obligation merely because it has 
power over the owner and regards the trans- 
action as one which should have given rise to 
a trust. . 

““The second limitation ... is this: that 
the obligation violated must have run from 
the defendant to the plaintiff. If land in a 
common law state subject to an equitable 
claim is sold to a purchaser with notice, he is 
bound to respect the equity. But this is 
because he takes the land subject to the 
other’s equitable right; and if by the law of 
the situs there is no equitable right in the 
land, the purchaser cannot be subject to a 
claim on the part of the asserted beneficiary, 
even though he would be held a trustee if the 
land were in the state of forum... . 

“The third limitation . . . is based on the 
lack of jurisdiction of a court of equity to 
order the doing of an act on foreign soil. The 
decree of the court cannot directly affect the 
foreign land; if it is to be effective, it must be 
through a conveyance of the land by the defen- 
dant. In countries governed by the common 
law land may be conveyed by a deed made 
anywhere; and a court of equity may there- 
fore make an effective decree by ordering the 
defendant to give a deed of foreign land. 
But in countries governed by the civil law a 











conveyance of land or of any interest in land 
is usually ineffective unless it is registered in 
the country of the situs. A court of equity 
cannot decree such registry; and therefore it 
cannot through its jurisdiction over the owner 
of land in such a country exercise any con- 
trol over the title to the land. . . 

‘The principles regulating trusts of mov- 
ables are more complex but more restricted. 
No case has been found, and probably none 
exists or is likely to be decided, where a court 
has attempted to find grounds for ordering a 
conveyance of foreign movables, not the pro- 
ceeds of foreign land, on the ground merely 

f fraud or breach of contract. We have to 
consider only cases of express trust. 

‘As to a trust of movables created by will, 
there is no doubt that its validity must 
ve tested in the first instance by the law of 
that 
aw, it will be recognized and enforced every- 


he testator’s domicile. If valid by 
where. . .. 

‘The validity of trusts created in a settle- 
nent inter vivos is not so clear a question. 
Older writers on the conflict of laws, alleging 

maxim mobilia sequuntur personam, laid it 
down that the law of movables was the law 
of the the But 
fictitious doctrine has been practically aban- 


domicile of owner. this 
doned in modern times so far as tangible mov- 
ables are concerned, and the rule which is in 
consonarice with has been accepted; 
the validity of a chattels 


depends on their situs at the time of transfer. 


reason 
that transfer of 
In accordance with this doctrine it seems to 
be held that validity of a trust in tangible 
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required decision on the admissibility of a 
prior act or acts of a similar nature to show 
the intent with which a prisoner committed 
the act charged. 
a girl, whom the prisoner, who was a doctor, 
had seduced. The defense was that the instru- 
ments were used for a lawful purpose, to cure 
a disease from which the girl was alleged to be 
suffering. There was offered by the prosecu- 
tion the evidence of another girl who testified 


The charge was abortion on 


that nine months before the prisoner, who 
had seduced her also, had used similar instru- 
ments on her to produce an abortion. The 
court-decided five to two that the evidence was 
admissible. 

The author traces the intrusion of excep- 
tions to prove intent or guilty knowledge 
upon the rule of inadmissibility of proof of 
similar acts and approves the movement in 
that direction. 

‘Opposition to this development, however, 
still exists. The judgments in R. v. Bond were 
not unanimous; lawyers commenting on it 
have declared emphatically that it is wrong. 
But these the 
tradition of an old, rule, 


rather than reasoning out the needs of justice? 


are not lawyers resting on 


rigorous, insular 
Even allowing that the rule in its old integrity 
(or in the rigidity it was at one time supposed 
to have) was in consonance with the judicial 
procedure of an earlier day, is it not well to 
remember, as Lord Coleridge said in Blake v. 
Albion Life Co., that the 
evidence has in other respects been widened, 


Assurance law of 
demanding a corresponding extension of the 


And 


rule excluding evidence of similar acts? 


4 movables depends on the law of their situs at 
the time the trust settlement was made.” 
The paper concludes with a 


since Lord Coleridge delivered that judgment 
there still extension in 
criminal procedure by the act permitting a 


has been a further 


discussion of 





what law governs the administration of a | prisoner access to the witness box. Former 
trust. | disabilities, as Mr. Justice Darling said in R. 
| v. Bond, ‘no longer exist, and, provided he 

EVIDENCE (Similar Acts). ‘‘ Perhaps the | have due notice, an accused person may fairly 


most difficult branch of the law of evidence | be confronted with evidence relevant to the 





is that which comprises the exceptions to the | issue now that he may give his own testimony, 


rule excluding proof of similar acts from the | although it would have been hard to admit 


3 evidence which may be adduced against an | it when the witness box was forbidden to 
" accused person,”’ says Ernest E. Williams, in | him.’ Certainly, as the same learned judge 


the January Law Quarterly Review (V. xxiii, | contends, it is not ‘admissible to strive for 
H p. 28), in an article on ‘‘ Evidence to Show | increase in the technicality of our rules of 
a Intent.’”’ A most difficult case in the court | evidence so as to narrow yet more the 
for Crown Cases Reserved, Rex v. Bond, | approaches to the source of justice.’ ”’ 
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FICTION. ‘‘A Suspended Sentence,” by 
C. T. Revere, March McClure’s (V. xxviii, p. 
535). 

FICTION. ‘‘ The Law Goes Aglimmering,”’ 


by Frances Nelson, March National Magazine 
(V. xxv, p. 455). 

FICTION. ‘‘The Farce of Police Court 
Justice in New York,” by Franklin Matthews, 
February Broadway Magazine (V. xvii, p, 
S22); 

HISTORY. ‘ Maryland During the Eng- 
lish Civil Wars,” by Bernard C. Steiner, 
Johns Hopkins Press, Baltimore, 1907. 

HISTORY. Frederick Trevor Hill writes 
the third of his ‘‘ Decisive Battles of the Law,”’ 
in the March Harper’s (V. cxiv, p. 557) de- 
scribing the Hayes-Tilden contest. This series 
might more properly be described as ‘‘ Decisive 
Battles of the Lawyers,’’ since the subjects 
are rather political than legal. In the former 
aspect, _however, this great constitutional 
compromise is also of importance, and the 
author’s description is both entertaining and 
instructive. 

HISTORY. In Putnam’s Monthly for March 
(V. i, p. 746), Ion Pedlicaris describes ‘‘ An 
Experience in Bow Street.”” This is an amus- 
ing account from the layman’s point of view 
of the annoyances to which an entirely inno- 
cent party may be subjected by litigation, 
into which he is accidentally drawn. 

INTERNATIONAL LAW (Arbitration 
Awards). ‘‘ The weaving of the network of 
international agreements for the reference of 
disputes to arbitration has made so rapid a 
progress that the problems of international 
arbitration have ceased to be connected with 
the acceptance of the principle of agreements 
to arbitrate, and have entered the region of 
the practical application of arbitration clauses.” 

“The Enforcement of International Arbi- 
tral Awards,”’ by ‘‘ Aula Gentium,” in the 
February Law Magazine and Review (V. 
xXxxii, p. 155), suggests that ‘“‘ the analogies 
for the determination of the methods by 
which international arbitral awards are to be 
brought into existence and enforced, must 
be derived from the system of individual 
arbitration, and not from the system of dis- 
tributive justice administered by national 
courts. ... 





was of necessity felt from the earliest times. 
In so far as the enforcement of awards in 
England (before comparatively recent legis- 
lation), the system may be taken to have been 
derived from the Code of Justinian. Before 
dealing with that pre-statutory system we 
may point out that the modern system is 
merely the almost automatic transmutation of 
a duly constituted award into a rule of court 
with all the authority of a judgment declared 
by the court. In other words, the court of 
justice reaches down and takes up an award, 
and gives to it the sanction of its own machin- 
ery of enforcement. Now that is a much later 
stage than international arbitration has yet 
approached. 

“Apart from the clothing of a private 


‘award with the robe of state recognition, there 


were three sanctions which, were not uncom 
monly inspired by the very terms of the sub- 
mission... . 

‘“‘ Now the first remedy was that which was 
provided by the Roman law, that is to say, the 
penalty. In order to be effective without 
recourse to the courts, the penalty must be 
a gage, because an action to recover a penalty 
must in itself suppose the sovereign execu- 
tive.”” . . . The gage must be such as upon 
the declaration of the award automatically 
remains with the possessor, or at any rate 
which needs no further step in order to secure 
its possession by the successful litigant state. 
The possession of the gage by a third party, 
or its control by the arbitration court itself; 
these with proper safeguards would be suffi- 
cient to avoid the friction. The gage in some 
instances would be territory, in some instances 
would be money, or its equivalent; in some 
instances it might be an edict pronounced by 
the sovereign power of the litigant state, or 
a treaty declared by the litigant states, and 
in either case made subject to and needing 
only the authority of the arbitration court 
to make it effective. 

The next method which appears to have 
been adopted for the purpose of enforcing 
awards, was that of guarantee. There are 
international relations where, either from the 
relative superiority of a state (we have in- 
stanced the United States of North America 
in relation to the independent states of South 


“ The difficulty of enforcing private awards | America), or from the exceptional obligations 
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between states, the performance by a state 
litigant of any obligation to be imposed on 


that state by an international award may be | 


the subject of a guarantee, and such guarantee 
may be either national or international. 

Another sanction which might be added to 
this armory of international arbitration, is 
the general suspension of diplomatic rela- 
tions with a state, after its persistent refusal 
to obey the award of an international tri- 
bunal. Perhafs the nearest analogy to this 
would be found in the proceedings which in 
the Middle Ages might often be found to have 
been taken by the constituent members of a 
commercial confederation, like that of the 
Hanseatic Towns, in instances where there 
had been a refusal or neglect to comply with 
the rules of the league. The ‘ unhansing ”’ 
of a litigant state would not in any way imply 
anything in the nature of an act of war, that 
is to say, it would in no way affect the safety 
or condition of the citizens of or the inhabi- 
tants in that state, whilst it would have the 
effect of, for the time being, excluding that 
state from the circle of international comity.”’ 

INTERNATIONAL LAW. “Some Legal 
Aspects of the Submarine Cable and Wireless 
Telegraphy in War,” by Charles L. Nordon 
in the Law Magazine and Review (V. xxxii, 
p. 166) discusses the problem yet unsettled 
in international law. As to cables, Mr. Nor- 
don thinks the ‘‘ proper solution of the ques- 
tion no doubt lies in a judicious combination 
of the three principles of (1) Restriction of 
use without actual destruction: (2) Compen- 
sation where destruction becomes absolutely 
necessary: and (3) Reéstablishment after 
destruction. If belligerents are placed under 
liabilities of this character they are not likely 
to act without sufficient justification, and in 
all cases neutrals would appear to be pro- 
tected so far as they can reasonably expect 
in the unsettled times of war.” 

As to the still less settled question of wire- 
less telegraphy, the author thinks the propo- 
sition submitted by Sir Edward Fry should 
be adopted by the nation, viz: ‘‘ That the 
sender of wireless telegraphic messages must 
send them at his own risk, and that any person 
may lawfully receive and interpret the same, 
provided that he does so at a place where he 
may lawfully be.” 








INTERNATIONAL LAW (A_ Hague Court 
Decision). ‘‘ The Muscat Dhows,” by J. West- 
lake, discussing a decision of the Hague Court 
of Arbitration in a cause between Great 
Britain and France, in relation to the right 
of European powers to grant their protection 
to persons not their subjects. Law Quar- 
terly Review (V. xxiii, p. 83). 

INTERNATIONAL LAW. ‘The Interna- 
tional Law Association at Berlin,” by Thomas 
Baty, Journal of Society of Comparative Legis- 
lation (No. 16, p. 371). 

JURISPRUDENCE. “Responsibility in 
Law,” by Rankine Wilson, in the Law Maga- 
zine and Review (V. xxxii, p. 185), is an 
installment of an article begun in Vol. xxxi. 
It discusses the conditions of responsibility 
in the acts of a human being in a normal state 
of mind and in various states of abnormality, 
the former in all branches of the law, the 
latter in contract and tort, crime being left 
for separate treatment. 

JURISPRUDENCE (Mohammedan). The 
second installment of ‘‘ A Historical Sketch 
of Mohammedan Jurisprudence,” by Abdur 
Rahin, in the March Columbia Law Review 
(V. vii, p. 186), deals with the legislative 
period which began ‘‘ After the Prophet’s exile 
to Medina, when the community of his fol- 
lowers grew sufficiently large to require rules 
and regulations for the guidance of their 
conduct. The Prophet was the messenger of 
God and to him he revealed in His own words 
His wishes and commands through the medium 
of the angel Gabriel. The collection of these 
revelations is called the Qur’an, but its text 
which existed from eternity was communi- 
cated from time to time in pieces called 
Ayahs, or verses. The verses that lay down 
rules of law were mostly revealed when cases 
actually arose requiring decision according 
to the principles of Islam. Sometimes God 
in His wisdom repealed some previous in- 
junctions and laid down others in their stead. 
Sanctions or rewards were attached to the 
violation or observance of God’s ordinances 
and in many cases they were both spiritual 
and legal. 

‘‘With the Prophet’s death, which occurred 
in June, 632 a.p., the eleventh year of the 
Hijrah, a new era commenced. . There 
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was no longer an accredited messenger through 
whom God could promulgate His wishes and 
commands for the guidance of the Muslims. 
The Divine Book and the precepts and prece- 
dents of the Prophet were closed, though 
they were still accessible for reference and 
instruction. If a text of the Qur’an or pro- 
nouncement of the Prophet covered a point, 
there was no difficulty; or, if the Prophet had 
decided a similar case, the decision was no 
doubt a binding precedent to follow. But 
not merely fresh facts but entirely new cir- 
cumstances arose, for which no provision had 
been made, especially as the affairs of the 
community became more complex with the 
growth of the empire. In the absence of 
authority the Companions had to guide 
themselves by the light of their reason, hav- 
ing in regard those usages (‘urf) of the com- 
munity which had not been condemned by 
the Prophet. Those who were associated 
with the Prophet as his companions and often 
shared his counsels must have known, as if 
by instinct, the policy of Islamic law, and 
whether a particular rule or decision was in 
harmony with its principles. It is presumed 
therefore that an agreement among the Saha- 
bah in a particular view, vouched for its 
soundness and such (ijma‘) has 
been treated as an independent source of law 
next only to the Qur’4n and the Hadith. The 
first and the most momentous problem that 
the community had to solve on the Proph- 
et’s death was that of finding a successor to 
him as the head of the Mohammedan com- 
monwealth. Over this question the Mo- 
hammedan world has since then divided itself 
into two hostile factions, the Shi‘ahs who 
assert that the Imamate or Caliphate should 
have continued in the family of the Prophet, 
and the rest of the Mohammedan bodies who 
support the right of the community (Jamd4‘ah) 
to elect the chief.” 

JURISPRUDENCE (Japan). Japan’s rapid 
rise to a position of influence in world affairs 
naturally calls the attention of students of 
jurisprudence to its laws. In the Law Quar- 
terly Review for January, Munroe Smith writes 
at length on ‘‘ The Japanese Code and the 
Family” (V. xxiii, p. 44). In clearing the 


agreement 


ground for his special subject he gives the 
following summary of Japan’s legal history: 





“The great periods recognized by Japanese 
legal historians are: (1) the period of indi- 
genous civilization, which terminated with the 
reception of Chinese ideas and institutions in 
the seventh century of our era; (2) the period 
in which Chinese culture remained dominant, 
which closed with the year 1868; and (3) the 
present period of occidental influence. A sub- 
division of the second period is made at the 
close of the twelfth century, when the feudal 
system was fairly establish@d. Until the 
third period law was not clearly differentiated 
from social ethics; until 1868, indeed, there 
was no word in the Japanese language that 
expressed the idea of a legal right, a fact 
which indicates that social relations wére 
viewed exclusively from the side of duty. 
Moreover, the so-called laws of the emperors 
and of the feudal princes were not addressed 
to the people; they were kept secret from the 
people. They were instructions addressed to 
subordinate officials. Those which touched 
upon what we should regard as legal relations 
contained, of course, what we should call legal 
rules: i.e. they set forth,the principles accord- 
ing to which justice was to be administered in 
controverted cases. In the second part of 
the second period, from the close of the twelfth 
century until the latter part of the nineteenth 
century, the feudal principalities were inde- 
pendent in legislation and in adjudication, 
and the development of law and custom was, 
as in the European middle ages, particular- 
istic. In 1867 Japan had as many divergent 
laws and customs as existed in France or in 
Germany a century earlier. The written laws 
three hundred principalities were 
modified by local customs of even more re- 
stricted validity, and across the territorial 
laws and customs there ran, as in continental 
Europe down to the French Revolution, well- 
defined class distinctions. 

*“‘ Since the re-establishment of the imperial 
supremacy in 1868 a common national law has 
been established. This result has been at- 
tained not by the gradual development of a 
settled practice in central courts of last resort, 
as in imperial Rome and in Norman England, 
but by the more rapid process of legislation, 
as in modern continental Europe. The Jap- 
anese imperial legislation of the closing decades 
of the nineteenth century, culminating in the 
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civil code of 1898, has effected at the same 
time a sweeping reception of West European 
law. Hozumi characterizes it as a reception 
of Roman law: Japanese civil law, he says, has 
‘ passed from the Chinese family to the Roman 
family of law.’ ” 

The author’s discussion of the Japanese 
family is elaborate and careful and is com- 
mended to students of social relation and 
comparative jurisprudence. 


JURISPRUDENCE (Roman Law). “ Mar- 
riage in Roman Law,” by Emile Stocquart, 
translated by Andrew T. Bierkan, March Yale 
Law Journal (V. xvi, p. 303). 


JURISPRUDENCE. ‘The Fate of the 
Roman-Dutch Law in the British Colonies,” 
by Arthur Cohen, Journal of the Society of 
Comparative Legislation (No. 16, p. 356). 

JUVENILE COURTS. ‘“ Children’s Courts,” 
by Thomas Rawling Bridgwater, Journal of 
Society of Comparative Legislation (No. 16, p. 
375). 

LABOR LITIGATION. 
Unions,”” by 
Review (V. 


‘“The Evolution of 
John H. 


XXifi, p. 


Trades 
Law 


the Law of 
Romanes, Scottish 
73). 

LABOR LITIGATION. The second install- 
ment of ‘‘ Crucial Issues in Labor Litigation,” 
by Jeremiah Smith, in the March Harvard 
Law Review (V. xx, p. 345) treats the prima 
facie liability of defendants who are members 
of a combination, and the question of justi- 
fication, especially the right of competition 
and its limits. The article is to be continued. 

LEGISLATION. ‘ Year Book of 
tion, 1905, and Digest of Governor’s Messages, 
1906,” edited by Arthur H. Whitten, New 
York State Education Department, Albany, 
1906. 


LIBEL (Defenses). ‘‘ The Defense of ‘ Fair 
Comment’ in Actions for Defamation,” by 
Francis R. Y. Radcliffe, in the January Law 
Quarterly Review (V. xxiii, p. 97), takes the 
position that ‘‘ ‘fair comment’ is only a form 
of ‘ qualified privilege’ and that proof of 
actual malice will do away with the pro- 
tection which would otherwise prevail.’”’ There 
is doubt, however, under the English author- 
ities whether malice does make the otherwise 


Legisla- 
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“fair comment ”’ actionable and the hope is 
expressed that a recent decision will be taken 
to the Lords so as to get a review of the whole 
subject. 

LIMITATIONS. ‘“ Limitation Applicable to 
Suits for Restitution of Conjugal Rights,”’ by 
Durga Charan Bannerjee, Bombay Law Re- 
porter (V. ix, p. 19). 

MONOPOLIES. ‘ The Prevention of Trusts 
and Monopolies,” by R. M. Benjamin, Central 
Law Journal (V. Ixiv, p. 147). 

PRACTICE. ‘‘ The Proposed Special Jury 
Act.” An attempt to eliminate the remark- 
able delays in procuring a jury to try cases 
which have attracted much public attention 
in Chicago is discussed by Howard O. Sprogle, 
Philip Stein, and William §S. Forrest in the 
February Illinois Law Review (V. i, p. 446). 
This act is based on one recently adopted in 
New York and may well be of interest in other 
large cities. 

PRACTICE. An address on Legal Tactics, 
entitled ‘‘ The Acquisition and Retention of 
a Clientage,” by Frank J. Loesch in the 
February Jilinois Law Review (V. i, p. 455), 
deserves the attention of every young man 
starting in practice. It is the most sane and 
suggestive bit of advice that we have recently 
seen. 

PRACTICE (Law’s Delay). In the Febru- 
ary Jllinois Law Review the delay in the trial 
of the cases both criminal and civil, arising 
out of the burning of the Iroquois Theatre 
is severely criticized by Frederick C. Wood- 
ward and Frank O. Smith, and the defendant’s 
position is justified by George A. Follansbee 
in articles entitled, ‘‘ The Iroquois Theatre 
Cases” (V. i, p. 429). The statistics pre- 
sented will be interesting to those in other 
jurisdictions who are striving to remedy the 
delay in litigation. 

PRACTICE (Egypt). ‘‘ The Judicial System 
of Egypt,” by James H. Scott, the Juridical 
Review (V. xviii, p. 386). 

PRACTICE (Scotland). “Practice and 
Procedure in the Court of Session,’’ by James 
A. Clyde, Juridical Review (V. xviii, p. 319). 

POLICE POWER. ‘ The Compensation for 
Property Destroyed to Stop the Spread of a 
Conflagration,”” by Henry C. Hall and John 








252 


THE GREEN BAG 





H. Wigmore in the March Illinois Law Review 
(V. i, p. 501), discusses the following inquiries: 

1. Is there a cause of action against the 
destroyer for the trespass? 

2. If not is there a claim for indemnity 
against an insurer under the contract of 
insurance? 

3. If not is there a quasi-contractural claim 
against the municipality for contribution? 

4. If not does or should a statute bestow 
such an action? 

5. Would such a statute be constitutional? 

The authors answer to the first question in 
the negative and contend that an ordinary 
fire policy does cover such a loss, but that it 
is usually eliminated by special exceptions. 
The authors believe that there is a claim 
against the municipality for contribution on 
analogies from other departments of the law 
such as general average, war claims, sanitary 
measures, andeminent domain. The few deci- 
sions, however, leave the question in doubt and 
the authors believe that a statute should pro- 
vide such a remedy. There can be no doubt 
that such a statute would be constitutional. 
A valuable digest of decisions is also published. 


POLICE POWER. “ Foreign Law and the 
Control of Advertisements in Public Places,” 
by W. J. Barnard Byles, Journal of the Society 
of Comparative Legislation (No. 16, p. 323). 

PROPERTY (Boundaries). ‘‘ Streets as 
Boundaries in Pennsylvania,’”’ by Boyd L. 
Spahr, American Law Register (V. lv, p. 91). 

PROPERTY (England). ‘‘ The ‘ Mortgage 
Charge’ of the Land Transfer Acts,” by 
James Edward Hogg, Law Quarterly Review 
(V. xxiii, p. 68). 

PROPERTY (New York). ‘‘ Concerning Cer- 
tain Peculiarities in the Real Estate Laws and 
Proceedings of the State of New York,” by 
Pierre W. Wildey, March Yale Law Journal 
(V. xvi, p. 328). 

PROPERTY. ‘“ Notes on Easement of Light 
in England and Elsewhere,” by H. A. DeColyar, 
Journal of Society of Comparative Legislation 
(No. 16, p. 298). 

PUBLIC LAW (Liability of the State in 
Tort). W. Harrison Moore in the January 
Law Quarterly Review (V. xxiii, p. 12) writes 
on ‘“ Liability for Acts of Public Servants,”’ 





using as a text, the recent case of Bainbridge 
v. The Postmaster-General [1906], 1 K. B. 178. 
The author says this case “‘ calls attention to 
some defects of the law of England in the 
relation of the citizen to the state. In that 
case, the state is carrying on a business — the 
receiving, forwarding, and delivering of mes- 
sages by telegraph for reward — which in 
some countries, e.g., the United States, is 
carried on as a private undertaking for the 
benefit of shareholders, and which was so 
carried on in England until a very recent 
date. The business is undertaken by an 
incorporated public department, which has 
been by statute made the successor of the 
companies whose undertakings were acquired 
by the state. The servants of the state in 
the course of the management of the under- 
taking, commit acts which in the case of 
those companies to which the department 
succeeded would make the employer liable for 
tort; but it is held that the immunity of the 
Crown covers the case, and the person injured 
is without a remedy against the state or the 
department. Probably this result could not 
have been reached in any other country in 
Western Europe, and as Professor Maitland 
suggested a few years ago, there are features 
in our constitutional law which may well give 
pause to the jurist who, freely classing France 
or Germany as Rechtsstaat, is considering 
whether England is entitled to a place in the 
same category... . 

“In English law we are still engaged in the 
task of fitting to the state and the govern- 
ment the prerogatives and immunities of the 
monarch, and of reaching the state through 
the person of the king. But the great federal 
systems within the empire disclose a com- 
plexity of relations which cannot find a suffi- 
cient expression in the old-established for- 
mulas of our constitutional law. The mere 
fact that Canada and Australia have ‘rigid’ 
constitutions, calls forth there the idea of 
‘public law’ with a vividness unknown in 
England. Already we are driven, notwith- 
standing the unity of the Crown, to recognize 
the separate personalities of state and com- 
monwealth. It is becoming apparent also 


that in the course of the inevitable conflicts 
between the commonwealth and the states as 
political entities, and particularly from the 
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growth of socialistic schemes for the exten- 
sion of the sphere of operations by one or 
other government, it will be necessary to con- 
sider how far each government is a juristic 
person, subject to the laws of the other. . 

“In the United States the present ques- 
tion, like most other questions of public law, 
has received more attention than with us. 
The state, whether as a political abstraction 
or a juristic person, is clearly perceived as 
something behind and apart from the govern- 
ment; its personality is not obscured by or 
confused with anything corresponding with 
the Crown; the Governor is a mere executive 
officer. It is easy, therefore, to impute repre- 
sentation of the state to all who are exercis- 
ing governmental power for the whole com- 
munity. The result is that the immunities of 
the state attend the public body in the per- 
formance of all duties which do not peculiarly 
concern the interest of the inhabitants of a 
particular locality or the administration of 
property; the governmental functions of even 
a municipal corporation are regarded as 
powers 
state and exercised on its behalf. (See Good- 
now, Municipal Home Rule, p. 140, Munici- 
pal Problems, pp. 59 and 60; Comparative 
Administrative law, i. 173 et seq.) 
this result has been reached by a careful 
regard to English as well as American autho- 
rities (e.g. see Hill v. Boston (1877) 122 Mass. 
344) it is at first startling to an English 
lawyer, and it may be doubted whether any 
English court would accept the principle in 
the form in which it is commonly stated by 
American writers. Still, by a different road, 
we may reach the conclusion not very different 
from the American. The English doctrine 
that public authorities are not in general 
liable for nonfeasance but are for misfeasance, 
expresses darkly and unscientifically a great 
part of the American rule that purely gov- 
ernmental powers are not sources of civil 
liability; that the American courts have been 
driven to more explicit enunciations of the 
principle than our own, may in part be im- 
puted to be hardihood of American suitors 
and a more experimental spirit in litigation. 
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Further, recent cases in British courts warn 
us against the crude application of the prin- 
ciples of employer and employed to the rela- 
tions of public authorities their officers.” 


PUBLIC POLICY. ‘ Municipal Control of 
Public Utilities,’ by Oscar Lewis Pond, 
Columbia University Press, New York, 1906. 


SALES (Remedies of Seller). In ‘ The 
Right of a Seller of Goods to Recover the 
Price,” in the March Harvard Law Review 
(V. xx, p. 363) Professor Samuel Williston 
gives an exhaustive discussion of the rights 
of the seller when the property in the goods 
has not passed to the buyer, because he 
wrongfully refuses to pay. The English com- 
mon law did not permit recovery of the price 
in such cases; a large number of our states 
do permitit. Professor Williston on the whole 
approves the American rule as reaching a 
just result. 


SAN FRANCISCO SCHOOL INCIDENT 
(see Constitutional Law). 
TAXATION. ‘Internal Taxation in the 


Philippines,” by John S. Hord, Johns Hop- 
kins Press, Baltimore, 1907. 

TAXATION (England). ‘‘ The Incidence 
of Estate Duty in Regard to Personalty,” by 
W. Strachan, Law Quarterly Review (V. xxiii 
p. 88). 

TELEGRAPH. ‘ Mental Anguish Doctrine 
in Telegraph Cases,” by Geo. A. Lee, Central 
Law Journal (V. Ixiv, p. 108). 

TORTS (see Libel, Public Law). 

WITNESSES. ‘“ Privileged Communication 
Between Attorney and Client,” by W. C, 
Rodgers, Central Law Journal (V. Ixiv, p. 66) 

WORKMEN’S COMPENSATION. “ The New 
English Compensation Act in a Nutshell,’’ 
Tit-Bits (V. li, N. 1324). 

WORKMEN’S COMPENSATION. “Te 
Workmen’s Compensation Practicable?” by 
Arthur B. Reeve, Outlook (V. lxxxv, p. 508) 
a brief article insisting upon the ultimate 
necessity of such legislation from an economic 
standpoint. It contains some interesting sta- 
tistics. 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as 


well as the citation of volume and page of the Reporter in which it is printed.) 














CARRIERS. (Persons Riding Gratuitously.) 
Ind. — Indiana Traction & Terminal Company v. 
Klentschy, 79 N. E. Rep. 908, is another deci- 
sion on the broad question as to who are pas- 
sengers. Plaintiff, a member of a ladies’ society, 
was attending a convention in defendant’s city. 
With other members of the convention she was 
invited to ride on defendant’s cars, and during 
the progress of the ride a collision occurred 
between two of the cars by which the plaintiff 
was injured. It was contended that though the 
cars were operated by regular employees of the 
company, that by the acceptance of the cars they 
became the servants of the convention and hence 
the company would not be liable for their negli- 
gence. It was also contended that inasmuch as 
the members of the convention were riding gra- 
tuitously, they did not become passengers so as 
to impose liability upon defendant company. The 
court in holding that the company was liable for 
the injuries sustained, said: ‘‘ A passenger who is 
carried gratuitously by a common carrier is as 
much a passz:nzeras if he were paying full fare, 
and the mere fact that he is carried gratuitously 
will not of itself deprive him of his right of action if 
injured by the negligence of the carrier.’’ Citing 
Russell v. Pittsburg Ry. Co., 157 Ind. 305,61 N. E. 
678, 55 L. R. A. 253, 87 Am. St. Rep. 214, 2 
Hutchinson on Carriers (3d Ed.) §§$ 1o2r, 1o22, 5 
Am. & Eng. Ency. Law (2d Ed.) 507, 6 Sack. 544. 


CONFLICT OF LAWS. (Master and Servant.) 
Ill. —In Christiansen v. Graver Tank Works, 79 
N. E. Rep. 97, it appeared that the contract of 
employment was made in Indiana to be performed 
in that state, and an action to recover for injuries 
received while in the master’s employ was brought 
in Illinois. It was contended that the action hav- 
ing been brought in Illinois, the law of that state 
controlled the right of recovery. The court in 


ruling adversely to this contention, maintained 
that the contract of employment was made in 
Indiana to be performed in that state and was 
made with reference to the law of that state, and 
concluded that while the action was transitory 





| recover. 





and might be brought in Illinois, if service could 
be had on defendant, there was no doubt but that 
the law of the state of Indiana controlled in deter- 
mining whether the plaintiff was entitled to re- 
cover, citing Herrick v. Minneapolis & St. Louis 
R. Co., 31 Minn. 11, 16 N. W. 414, 47 Am. Rep. 
771; Leonard v. Columbia Steam & Nav. Co. 84 
v. Y. 48, 38 Am. Rep. 491; Dennick v. Central R. 
Co. of N. J., 103 U. 8. 26, 20 L. Ed. 439. The 


Z 


most interesting part of the court’s discussion 


arises on the question of the admission in evi- 
dence of the statutes and report of decisions in 
the state of Indiana. The defendant, while rely- 
ing on the statutes of Indiana, as defense to the 
action, failed to plead them, contrary to the gen- 
eral rule that a foreign law must always be pleaded. 
The court, in referring to this rule, stated that it 
had its exceptions and that it was not applicable 
to the case in hand. It appeared that the plea 
of not guilty was filed, and the court stated that 
under such plea the defendant was properly per- 
mitted to introduce in proof, as part of its defense, 


the law of the state of Indiana so far as it was’ 


material to show there was no liability resting on 
defendant to respond for the injury, which plain- 
tiff had sustained. City of Chicago v. Babcock, 
143 Ill. 358, 32 N. E. 271 was quoted to the effect 
that in an action on the case, the defendant is 
permitted, under the general issue, to give in evi- 
dence a release, a former recovery, a satisfaction, 
or any other matter ex post facto, which shows that 
the cause of action has been discharged or that in 
equity and conscience the plaintiff ought not to 
Thomson-Houston El. Co. v. Palmer, 
52 Minn. 174, 53 N. W. 1137, 38 Am. State Rep. 
536 was cited as holding that the laws of another 
state as to pleading and proof stand on the same 
footing as to any other facts, and are not required 
to be pleaded when they are matters of evidence. 
The court’s conclusion was that the defendant was 
properly permitted under its plea of not guilty to 
properly introduce in proof, as part of its defense, 
the law of the state of Indiana, so far as it was 
material to show that there was no liability on its 
part. 
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CONSTITUTIONAL LAW. (Corporations.) U.S. 
Sup. Ct. — The validity of a Connecticut statute 
relative to condemnation of the stock of minority 
holders in certain instances came up for con- 
sideration in the case of Offield v. New York, 
New Haven and Hartford Railroad Company, 27 
S.C. Rep. 72. The statute provides that in case 
any railroad company, acting under authority of 
the laws of the state, shall have acquired more 
than three-fourths of the capital stock of any 
other railroad corporation and cannot agree with 
the holders of outstanding stock for the purchase 
of the same, it may cause such stock to be appraised, 
and that on such appraisal the stockholder shall 
thereupon cease to have any interest therein and 
shall surrender his certificates to the corporation 
applying for the appraisal. The defendant in 
error, as lessee of the New Haven and Derby Rail- 
road Co., had acquired all the shares of stock of 
that road except the two owned by plaintiff in 
error, and for the purpose of improvement of the 
road brought proceedings under the statute for 
the acquisition of plaintiff in error’s stock. It 
was contended that the proceedings and statute 
were in violation of the constitutional provision 
against deprivation of property without due 
process of law and that relating to the impair- 
ment of rights of contract; but the court, citing 
the case of Long Island Water Supply Co. v. 
Brooklyn, 166 U.S. 685, 41 L. Ed. 1165, 17 Sup. 
Ct. Rep. 718, upheld the validity of the law. 


CONSTITUTIONAL LAW. (Criminal Law.) Tex. 

- The Constitution of Texas, guaranteeing every 
person accused of crime a speedy public trial was 
invoked to defeat the ‘“‘ law's delay’’ in Waldron 
v. State, 98 S. W. Rep. 848. Acts 28th Leg. p. 
221, c. 136 prescribing the penalty for seduction, 
provides that if the parties marry before the 
accused pleads to the indictment, the prosecution 
shall be suspended, but not dismissed, and shall 
be continued on the docket of the court from 
term to term for two years, and in case of any 
misconduct on the part of the defendant that 
would be ground for divorce, the prosecution shall 
be revived. The court, in discussing the validity of 
the statute, states that the defendant was relieved 
by it of the offense of which he was guilty by his sub- 
sequent marriage, but conditions subsequent were 
left hanging over him which might be equivalent 
to grounds of divorce. It was conceded that the 
legislature may define the offense of seduction and 
denounce the punishment therefor, but that the 
proposition that the legislature may authorize 
the continuance of an indictment or the suspen- 
sion thereof for two years, was antagonistic to the 
bill of rights and unsound; that it could not be 


seriously contended that the legislature had 








power to punish a man for seduction simply 
because he might treat his wife in such manner 
as might justify her in bringing a suit for divorce. 
It concludes that the provisions suspending the 
prosecution for two years was violative of Const. 
Art. 1, § 10 guaranteeing every person accused of 
crime a speedy public trial. 


CONSTITUTIONAL LAW. (Discrimination Clas- 
sification.) Wis. —In State v. Evans, t10 N. W. 
Rep. 241, the question arose as to the constitu- 
tionality of the Wisconsin statutes regulating the 
practice of pharmacy, the important elements of 
which provide that any person who shall dispense 
drugs in any city, etc., having five hundred or 
more inhabitants, unless he be a registered phar- 
macist, shall forfeit a certain sum, and that any 
person who shall dispense drugs in any town, 
etc., having less than five hundred inhabitants, 
unless he be a registered pharmacist, or registered 
assistant pharmacist, shall forfeit, etc. The valid- 
ity of these 
ground that they classified allowing 
some to be served in the business of pharmacy 


laws as attacked principally on the 


localities, 


by assistant pharmacists, who as a class, pre- 
sumptively have less of competence than is de- 
manded of registered pharmacists by whom the 
larger communities are required to be served. 
It was argued that the classification was false 
inasmuch as the health and life of every individual 
as important in the 
and that any 


and that of the public is 
little hamlet as in the great city, 
protection against incompetent dispensers of drugs 
The court 
in upholding the validity of the law cited as 


is as much due the one as the other. 


examples of such classification the laws requiring 
a certain age to vote, difference in police protec- 
tion and protection against fire, pure water and 
the construction of sewers, and in speaking of 
the cogency and propriety of such regulations 
said: ‘‘ Those subjects rest with the legislature 
and only when the court in the exercise of the 
utmost deference toward that other branch of 
the government is compelled to say that no one 
in the exercise of human reason could honestly 
reach a conclusion that distinctions exist having 
any relation to the purpose and policy of the 
legislation can it deny it validity.” 
CONSTITUTIONAL LAW. (Employers’ Liability 
Act.) U.S. C. C. for Tenn.—In Howard v. 
Illinois Central Railroad Company, 148 Fed. Rep. 
997, the court holds that the liability of a com- 
mon carrier to its employer for personal injuries 
is not commerce, and the regulation of such 
liability with respect to carriers engaged in inter- 
state commerce, is not within the power of Con- 
gress under the Interstate Commerce clause of 
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the Constitution. The decision turns on the con- 
stitutionality of Act, June 11, 1906, 34 St. 232, 
c. 3073, Which makes common carriers liable to 
any employee for all damages which may result 
from the negligence of any of its officers, agents 
or employees, or by reason of any defect due to 
its negligence in its cars, road bed, or works. It 
was contended that the relation between common 
carriers and their employees, more or less affected 
interstate commerce and for that reason it was 
within the power of Congress to regulate it. In 
answer to this contention Williams v. Fears, 197 
U. S. 278, 21 Sup. Ct. 131, 45 L. Ed. 186 was 
quoted in the language of Chief Justice Fuller, to 
the effect, that if the power to regulate interstate 
commerce applied to all the incidents to which 
said commerce might give rise and to all con- 
tracts which might be made in the course of its 
transaction, that power would embrace the entire 
sphere of mercantile activity in any way con- 
nected with trade between the states and would 
exclude state control over many contracts purely 
domestic in their nature. It was urged in argu- 
ment that the Safety Appliance Act (Act, March 2, 
1893, c. 196, 27 St. 531), U. S. Comp. St. rgor, 
p. 3174, and the act in question were the same in 
character, and it was insisted that if the former 
was within the power of Congress to enact, it 
must have been within its power to enact the 
latter. The court found a well-defined distinc- 
tion between these two acts. That distinction 
was clearly pointed out by showing that the 
carrier’s liability under the Safety Appliance Act 
was in the nature of a penalty because of the 
carrier's violating the rules of the government 
prescribed by Congress for the conduct of its 
business and because as a result of such violation 
the employee was injured. In the act in question 
Congress did not undertake to prescribe a rule or 
regulation for the conduct of the business of a 
common carrier for the infraction of which any 
penalty was imposed, but the act only declared 
that the carrier should be liable for 21] damages 
to its employees, the result of negligence of its 
officers or agents. The court concludes that the 
power of Congress to define the liability of com- 
mon carriers, engaged in interstate commerce to 
their employees, and to create rights of action in 
favor of employees, and to define the method of 
procedure, can only be exercised when Congress 
in the first instance has*prescribed rules of con- 
duct governing common carriers, and it is only 
for the breach of these rules that Congress has 
power to prescribe civil liability. 


CONSTITUTIONAL LAW. (Initiative Legisla- 
tion.) Cal.— A recent case of great interest and 
touching on a great question is found in Jn re 





Pfahler, 88 Pac. Rep. 270, which called in ques- 
tion the validity of an “‘ initiative” provision of 
the Los Angeles City Charter. Though the case 
presents too many phases of interest to permit 
of delving deeply, it will not be amiss to skim it. 
The main contention of course was the validity of 
the provision under the Federal Constitution, 
which guarantees a republican form of govern- 
ment. The court in upholding the provision of 
the charter based its decision mainly on the 
grounds that if the constitutional provision did 
refer to states it did not refer to local affairs in 
that state. It was also urged that the provisions 
interfered with and suspended the exercise of the 
police power, and other state constitutional pro- 
visions, all of which were considered as not affect- 
ing the validity of the law. There was, however, 
a dissenting opinion in the case based on the 
ground that the “ initiative’’ provision in the 
charter did offend the constitutional provision 
providing for a republican form of government, 
and that such constitutional provision did apply 
to local government in the state, and arguing that 
the guaranty necessarily imposes a duty on the 
part of the states themselves to provide such a 
government, and hence every act done by a state 
inconsistent with and violative of the theory of 
the republican form of government is invalid. 


CONSTITUTIONAL LAW. (Trading Stamps.) 
Colo. — Another case on the much discussed ques- 
tion of trading stamps and one already passed 
upon by several abie courts is found in City and 
County of Denver v. Frueauff, 88 Pac. Rep. 380, 
where the validity of an ordinance was called in 
question forbidding any gift enterprise designed 
to include the giving of any trading stamps or 
other device which shall entitle the purchaser of 
property to receive from any person or corpora- 
tion other than the vendor any property other 
than that actually sold. The trading stamp con- 
tract was the ordinary one for the giving of 
stamps to purchasers of goods as a medium of 
advertising. The constitutional provision which 
it was contended that this contract offended pro- 
vided, ‘‘ the general assembly shall have no power 
to authorize lotteries or gift enterprises for any 
purpose and shall pass laws to prohibit the sale of 
lottery or gift enterprise tickets in this state. The 
court cites and bases its decision that the ordi- 
nance in question was not a valid exercise of 
police power and that such giving of trading 
stamps was not a gift enterprise on two cases; 
that of Young v. Commonwealth, 45 S. E. 327, 
and State v. Dalton, 22 R. I. 77. The cases of 
Lansburgh v. District of Columbia, 11 App. D. C. 
512 and Humes v. City of Fort Smith, 93 Fed. 
857, are discusssed and held not to justify the 
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court in following them, as they were directly 
opposed to the conclusions reached in all the cases 
in which the business of trading stamp companies 
has been under investigation. 

CONTRACTS. (Of Marriage.) Cal. — In 
Bailey v. Brown, 88 Pac. Rep. 518, an ingenious 
contract of marriage was entered into, presum- 
ably to avoid any disagreeable interference by the 
mother-in-law with the conjugal bliss of the 
wedded pair. The question arises on an issue of 
variance between the plaintiff’s allegation and the 
proof. Plaintiff alleged that defendant promised 
to marry her on her request at any time and the 
proof was that the marriage was not to occur 
until her mother’s death. There was an essential 
difference between the allegation and the proof. 
he court cited Owen v. Meade, 104 Cal. 179, 37 
Pac. Rep. 923; Shenandoah M. Co. v. Morgan, 106 
Cal. 409, 417, 39 Pac. Rep. 802, and Davis v. 
Pacific Tel. Co., 127. Cal. 317, 321, 59, Pac. Rep. 
698, and held that the defendant was entitled to 
a nonsuit on the ground of variance. Judge 
McLaughlin, in a concurring opinion, stated that 
the evidence clearly demonstrated that the plain- 
tiff could not recover, even if a complaint con- 
tained the most elaborate averments in conso- 
nance with the proof. He asked the question, 
‘“ How could a contract to marry exist when the 
promisor might never be under an obligation to 
marry the promisee, and vice versa’’ and con- 
tinues, ‘‘If this good mother should live to a 
very ripe old age, as mothers sometimes do, no 
human could tell what might happen. Either of 
the parties might be waiting for the other, harp in 
hand, beyond this vale of tears, or both might 
pine away and die before this promise of future 
connubial bliss could ripen into a cause of action 
enforceable in earthly courts. Then, too, age 
creeps on all apace, and, if the contingency which 
could make this promise quick with life as a legal 
obligation, performable presently, was delayed 
through many weary years, waning desire and 
ripened judgment might prompt the parties to 
acknowledge the wisdom of that rule of public 
policy which forbids long-continued restraint 
upon marriage, and frowns upon a contract tan- 
tamount to an indefinite postponement thereof. 
And, if the roseate dreams of youth survived the 
blasting frosts of age, decrepitude, mental or 
physical incapacity, infirmities due to weight of 
vears might be urged as defenses not now avail- 
able to this defendant.” 

HUSBAND AND WIFE. (Enticing away 
wife.) Mass.— Interesting from a legal stand- 
point is the recent case of Mutter v. Knibbs, 79 
N. E. Rep. 762, which was an action by a husband 
against his wife’s father for enticing away and 








keeping from him his wife. The case practically 
turned on the distinction between the rights of 
the father or parents of a wife and a stranger to 
induce the wife to leave her husband. The court 
in discussing this distinction said in part: ‘‘ There 
is a material difference between the acts of a 
parent and those of a mere intermeddler. Even 
in the latter case a defendant may disprove any 
intent on his part in advising the wife to cause a 
separation and may show that his advice was 
honestly given. But the rights and the corre- 
sponding duties of a parent are much greater than 
those of a stranger; and much stronger evidence 
is required to maintain an action against him. It 
is proper for him to give to his daughter such 
advice and to bring such motives of persuasion of 
inducement to bear upon her as he fairly and 
honestly considers to be called for by her best 
interests; and he is not liable to her husband in 
damages for her desertion, resulting therefrom, 
unless he has been actuated by malice or ill-will 
towards the plaintiff and not by a proper parental 
regard for the welfare and happiness of his child. 
In such an action the material question is the 
intent with which the parent acted rather than 
the wisdom or even the justice of the course which 
he took.” 


INSURANCE. (Accident Insurance — Excep- 
tions in policy.) Wis.— A somewhat peculiar 
state of facts is found in Weidner v. Standard 
Life & Accident Insurance Company of Detroit, 
Michigan, 110 N. W. Rep. 246, which was an 
action on an accident policy limiting the loss to 
one-tenth of the amount otherwise payable, in 
event of death due to injuries intentionally 
inflicted upon insured by any other person, 
except assaults committed for the sole purpose 
of robbery. 
other persons and as they approached a toll gate 
they met two men, one of whom asked for a ride 
and exhibited a ticket. One of the persons in 
the wagon returned the ticket as the driver did 
not desire to give them a ride, whereupon the 
other man took from the wagon a pair of rubber 
boots belonging to insured and started off with 
them. Insured then demanded his boots and the 
man having possession of them 


Insured was riding in a wagon with 


struck him, 
knocking him down, and then beat insured in the 
face with the boots, inflicting injuries from which 
he afterwards died. The lower court granted a 
nonsuit on the ground that the evidence showed 
that a dispute and a controversy had arisen 
between the parties upon the road and that the 
sole purpose of that assault was not robbery. 
The appellate court in reversing this holding 
decided that such facts presented a question of 
fact to be passed upon by the jury and cited 
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Sherman v. State, 4 Ohio Cir. Ct. Rep. 531; 
Turner v. State, 1 Ohio State 422; Hill v. State, 
42 Neb. 505, 60 N. W. 916; People v. Glynn, 54 
Hun 332, 7 N. Y. S. 555; McDaniel v. State, 16 
Miss. 402, 47 Am. Dec. 93, as defining what con- 
stituted robbery and cited other cases to show 
that forfeitures are abhorred in the law and 
especially in insurance cases. 


MONOPOLIES. (Contracts in restraint of 
Trade.) U.S. C. C. for Ohio. — In Continental 
Wall Paper Company v. Lewis Voight & Sons 
Company, 148 Fed. Rep. 939, the action was to 
recover a balance due on account of wall paper 
sold and delivered to defendants. The defense 
turned mainly on the contention that defendants 
were compelled to become parties to an illegal 
combination, and that the contract on which the 
suit depended for the price and terms of the 
sale constituted one of the agreements, which 
went to make up the illegal combination repre- 
sented by the plaintiff company. It appeared 
that plaintiff corporation was formed to control 
the output of 98 per cent of the wall paper mills 
in the United States. The 
composed of manufacturers and wholesalers of 
wall paper throughout the country. Under the 
contract between plaintiff corporation and the 
manufacturers, plaintiff was the nominal seller 
of all the paper manufactured by the combine, 


combination was 


though it was actually purchased from various 
Defend- 
ants, wholesalers of wall paper, were compelled 


jobbers of mills within the combination. 


to enter the combination, and agree to purchase 
and sell wall paper in accordance with the mon- 
opolistic terms of the contract, and purchased 
paper from various members of the combine for 
which plaintiff brought the action. The court 
stated in its discussion of the question involved 
that the vital issue was the bearing of the fact 
that the plaintiff was but the corporate hand of 
an illegal combination under the Anti-trust Law 
of 1890, on the liability of the defendants for the 
price of wall paper brought from the illegal com- 
bine. After quoting from the contract, to the 
effect that the vendor was to have the right to 
select the jobbers through whom the goods man- 
ufactured by it were to be distributed, and to 
designate the amount of its goods such jobbers 
should buy, the court “Thus the 
declaration in this case is on an account which 
shows purchases by the defendants from many 
different members of the combination and the 
amount bought from each. But the plaintiff sues 
for the aggregate balance due on the several 
purchasés. This action, it seeks to maintain, not 
on any averment of its assignment by the several 
vendors to it, but as on an account with it, and 


continued, 








not the vendors. These and other considera- 
tions lead us to the conclusion that the several 
agreements referred to between the parties con- 
stitute one contract, and that the general purpose 
of the design and the undoubted result was to 
establish an illegal combination of manufacturers 
and wholesale dealers in.restraint of trade,’’ and 
that since plaintiff was bound to rely on the 
combination contract to show its capacity to sue, 
the illegality thereof constituted a defense to the 
action. 

PROPERTY. (Ejectment — Telephone Wire.) 
N. Y. C. of A. — In the case of Butler v. Frontier 
Telephone Company, 79 N. E. Rep. 716, the 
court passes on the question as to whether eject- 
ment will lie to compel the removal of a tele- 
phone wire stretched across private property but 
After stating 
generally things necessary to support the action 
of eyectment, the court says: ‘‘ The serious ques- 
tion is whether he [plaintiff] -was deprived of 
possession to the extent necessary to authorize 
ejectment.’’ It was unable to find that the pre- 


not in any place resting thereon. 


cise question had ever been passed upon and said 
that some of the courts had held that the action 
would lie in cases of projecting cornices and 

(Murphy v. Bolgar, 60 Vt. 723, 15 Atl. 
365, 1 L. R. A. 309; McCourt v. Eckstein, 22 Wis. 
153, 94 Am. Dec. 594; Stedman v. Smith, 92 Eng. 


eaves: 


C. L. 1.) while other courts had come to an oppo- 
site conclusion. (Nowalk, H. & L. Co. v. Vernon, 
75 Conn. 662, 55 Atl. 168, 96 Am. St. Rep. 246; 


Rasch v. Noth, 99 Wis. 285, 74 N. W. 820, 40 
L. R. A. 577, 67 Am. St. Rep. 858.) Proceeding 


upon the well settled theory of law that the 
ownership of land extends upward to an indefinite 
extent and that the extent of obstruction is only 
one of degree, it was held that the action would 
be sustained and judgment was thereupon ren- 
dered for plaintiff. 

PUBLIC SERVICE COMPANIES. (Refusal 
to Serve.) N. Y. American [llu- 
minating Co., 1to2 N. Y. S. 206, it is held that 
where, after an electric company has wired an 
office for light, the customer makes defective con- 
nections with other wires causing danger of fires 
and refuses to remedy it, the company may shut 
off the current without liability to the customer 
therefor. The plaintiff, who was a dentist by 
profession, sued for damages occasioned by the 
defendant company in refusing to furnish elec- 
tricity for a certain period. It appeared that 
defendant company had installed its wires for the 
use of plaintiff. Plaintiff attached additional 
wires for the further use of the current and was 
informed by the defendant that the wiring he 
had done himself was defective and dangerous. 


—In Benson v. 
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He was warned to discontinue the use of them, and 
having failed to do so, the defendant shut off the 
current from his wires. The court, in discussing 
the liability of the defendant company for dam- 
ages in refusing to furnish plaintiff electricity as 
agreed, stated that the company was clearly 
within its rights when it refused to allow its elec- 
tricity to run through such defective wires to 
avoid any possible liability of fire or danger to 
any person on its part, and that whatever damages 
the plaintiff suffered by being deprived of his light 
was due to his own fault and not to the fault of 
the company. 


PUBLIC SERVICE COMPANIES. (Unfair 
Competition.) Utah. — A noveland original cause 
of action arises in Rocky Mountain Bell Telephone 
Company v. Utah Independent Telephone Com- 
pany, 88 Pac. Rep. 26. The parties are rival 
telephone companies, and the action is a suit for 
injunction to restrain the defendant company 
from adopting and using the number 888 for its 
telephone call for its trouble department. The 
gravamen of the complaint was founded on the 
fact that defendant company adopted such num- 
erals for its trouble call after the plaintiff had 
adopted and used such number for many years 
for the same purpose, alleging that the adoption 
of such number was fraudulent and done for the 
purpose of obtaining knowledge and information 
and then using it to induce the patrons of plaintiff 
to subscribe for and use the telephone s of defen- 
dant, to plaintiff’s injury and damage. It was 
not directly alleged that the defendant made the 
numbers in imitation of those used by the plaintiff, 
or that there was any deceit or misrepresentation 
practiced in their use, except as stated. The 
court lays down the proposition that if defendant 
had a legal right to adopt and use such number in 
connection with its trouble department, then the 
motive it had in view in so doing was wholly 
immaterial from a legal standpoint, and that any 
incidental injury or annoyance from that source 
would not be of any legal significance, if they 
were the result of a legal right. In this connec- 
tion, the court cites as presenting analogous cases, 
Phelps Nowlen, 72 N. Y. 39, 28 Amer. Reps. 
93; Clinton v. Myers, 46 N. Y. 511, 520, 7, Amer. 


a) 


Reps. 373: Hague v. Wheeler, Pa., 27 Atl. 714, 
22 L. R. A. 141, 37 Amer, St. Reps. 736. It was 
pointed out that all that defendant could learn was 
whose telephone was defective, and that could 
only be so when a patron of the plaintiff company 
made a mistake by carelessly using the telephone 
of defendant instead of that of plaintiff. The 
court propounds the question, can the defendant 
be enjoined from conducting its business in its 
own way simply because it has so organized it 








that careless people may use its telephone for a 
certain purpose not for pay, instead of that of 
plaintiff, who is a competitor of the defendant 
in the same business? ** surely, it 
cannot seriously be contended that defendant 
organized its system and is conducting it in that 
way for the sole purpose of benefitting itself 


It continues 


from chance occurrences such as those above 
mentioned. But suppose it is true that defen- 
dant does learn of trouble in respect to plaintiff's 
telephone by the means alleged, it could not 
profit from this, unless it can convince the sub- 
scriber using the plaintiff's telephone that defen- 
dant’s system is the better one, and is better 
calculated to serve his purpose in that it is less 
liable to cause trouble. This, if competition is 
permissible in the telephone business, would 
seem to be legitimate competition,” and concludes 
that it did not appear that defendant had prac- 
ticed any deceit or fraud, but had simply and 
openly announced to all that its trouble depart- 
ment was connected with telephones which were 
the same number used by plaintiff for the same 
purpose. It was pointed out that no claim was 
made that the number 888 either alone or as 
used in connection with the telephones connected 
with plaintiff's trouble department was, or con- 
stituted a trade-mark. 
RELIGIOUS SOCIETIES. 

tee.) U.S. Cir. Ct. N. D. Ill. 


interesting recent decisions on questions of both 


Selection of Trus- 
One of the most 
law and fact is that of Holmes v. Dowie, 1 15 Fed. 
Rep. 634, involving the affairs of the religious 
organization founded by Dowie at Zion City, Illi- 
nois. A vast amount of property had been accuse 
mulated by Dowie from sales of land and volun- 
tary contributions of his followers all over the 
world. The property all stood in his name, 
although he had at various times stated that it 
was held in trust for the ‘ Christian Catholic 
Apostolic Church to go down in generations to 
He had acted as sole head 
of the church and business interests connected 
therewith ; but, his health having failed, he had 
gone to Mexico, leaving the affairs of Zion City 


do good in that line.”’ 


in charge of one Voliva, to whom he had executed 
a power of attorney giving full control over the 
property. While Dowie was thus away, Voliva 
and others proceeded to suspend him from the 
position of general overseer and Voliva assumed 
authority himself. Dowie hastened back to re- 
gain his leadership, and brought an action against 
Voliva and those who had helped place him in 
authority, alleging that the property covered by 
the power of attorney belonged to himself per- 
sonally ; that the conveyances made by Voliva 
to one of his associates were a fraud on Dowie’s 
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rights, and praying for a decree ordering con- 
veyances to himself. The answer and cross-bill 
of defendants alleged the trust character of the 
property and prayed for a decree establishing 
that fact. Then other complications arose. Cer- 
tain persons claiming to be creditors of Dowie 
filed a petition in the United States District 
Court, alleging Dowie to be bankrupt. The par- 
ties to the Dowie action for recovery of the 
property, which had been brought in the Illinois 
State Court, entered into a stipulation transferring 
that action to the United States District Court 
to be determined in connection with bankruptcy 
matter. Questions of jurisdiction arising, the 
whole controversy was, by further stipulation, 
transferred to the Circuit Court. That court 
came to the conclusion that the property should 
be decreed to be in trust and therefore not subject 
to bankruptcy proceedings against Dowie per- 
sonally. A receiver was appointed to care for 
the business interests involved and then the court 
took up the question of the leadership of the 
society. In passing on this question, it said, 
“It is a general rule that a court will recognize 
the action of a religious society in this respect 
and this court does not assume to usurp the power 
of selection in the pending cause. Inasmuch, 
however, as the organization has no regulation 
providing how this should be done, it seems fair 
that the majority rule should prevail.” An 
election was, therefore, ordered to be held under 
charge of officers appointed by the court for that 
purpose; all male and female members of the 
church over twenty-one years of age being granted 
the right to vote. 


SPECIFIC PERFORMANCE. (Contracts of 
Adoption.) Iowa.—In Chehak v. Battles, 110 
N. W. Rep. 330, is an interesting discussion as 
to what contracts of adoption will be specifically 
enforced where they involve the property rights 
of the party adopting. The contract in question 
provided generally that in consideration of the 
giving over of the child the party adopting would 
bring her up as would natural parents and that 
such child would have all the rights of inheri- 
tance by law. On the death of the party adopt- 
ing it turned out that the contract was not ac- 
knowledged, and hence, under the statute, was 
not a valid instrument of adoption. Suit how- 
ever, was brought to specifically perform the con- 
tract in respect to the property rights involved, 
on the ground that the giving over of the child 
was a part performance of the contract within 
the statute of frauds, and that the consideration 
was ample. The court in disposing of the ques- 
tion of the consideration of such contracts quoted 
from Godine v. Kidd, 19 N. Y. S. 335, and said 





further, in respect to the clause of the contract 
of adoption providing for the inheritance of the 
child, that it did not purport to declare that her 
status would be such as to entitle her to inherit, 
but merely that, as a consideration on the part 
of the party adopting, she should acquire a por- 
tion of their property to be determined definitely 
at their death. The following cases in which 
contracts of adoption were involved in equity 
were cited and discussed; Shearer v. Weaver, 56 
Iowa 578, 9 N. W. 907; Vanduyne v. Vreeland, 
12 N. J. Eq. 142; Winne v. Winne, 59 N. E. 842, 
82 Am. St. Rep. 647; Kofka v. Rosicky, 59 N. W. 
788; 25 L. R. A. 207, 43 Am. St. Rep. 685; 
Sharkey v. McDermott, 4 S. W. 107, 60 Am. Rep. 
270; Wright v. Wright, 58 N. W. 54, 23 L. R.A. 
196; Sutton v. Hayden, 62 Mo. tor; Grantham v. 
Gossett, 182 Mo. 651, 81 S. W. 895. 

The court upholds the contention that such 
contract is not within the statute of frauds, since 
the surrender of the child is a part performance; 
also that it is not testamentary in its nature so 
as to be affected by the statute relating to the 
execution of wills, and upholds the petition for 
specific performance. 


STATUTES. (Validity.) Wash.—JIn State v. 
Superior Court, 88 Pac. Rep. 207, the Supreme 
Court of Washington passes on the validity of a 
statute of that state relating to the deportation 
of insane persons. Affidavits had been filed 
before the judge of the Superior Court of King 
County alleging that'a couple of persons confined 
in the jail on the charge of murder were then 
insane and asking appointment of a commission 
to pass on the question of sanity. Such com- 
mission sustained the allegations in the affidavits 
referred to and reported to the court that the 
prisoners were insane. The court was about to 
enter an order in accordance with the findings of 
the commission and to direct the deportation of 
the prisoners to the state of Oregon when the 
prosecuting attorney applied to the Supreme 
Court for a writ of prohibition alleging that the 
proceedings had were invalid. The Supreme 
Court held the proceedings relating to the deter- 
mination of the question of sanity regular and 
authorized by law but, although the question on 
the validity of the statute authorizing the depor- 
tation was not raised by the record, it said that 
“being a question of public importance which 
might disturb the friendly relations of the sister 
state, the majority of this court believe that it 
should be carefully considered.’”’ It said that 
notwithstanding the court might direct the sheriff 
to deport the prisoners to their home in an adjoin- 
ing state, the officer’s powers would cease imme- 
diately on his crossing the state boundary and 
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to that extent the decree would be incapable of 
complete enforcement. It cited Overseers of the 
Poor v. Overseers of the Poor, 1 Vt. 464, relating 
to the removal of paupers, and Overseers v. 
Overseers, 87 Pa. 294; Overseers v. Overseers, 9 
Atl. 457, 22 Cyc. 1217; State v. Pritchett, 106 
N. C. 667, 11 S. E. 357, and held the statute 
invalid as being incapable of judicial enforcement. 
TELEGRAPHS AND TELEPHONES. (Agency.) 
Ind. — In Western Union Telegraph Company v. 
sanders, 79 N. E. Rep., 406, it is held that the 
penalty for failure to transmit a telegram is recov- 
rable, though the message was delivered orally 
to and taken down in writing by the company’s 
.gent outside its office, where it appeared that he 
led a message in the office. 
It was contended by the 
statute under which the action to 
enalty was brought, contemplated the filing of 


company that the 
recover the 


nessages in the office, and that a verbal com- 
nunication could not bind the company, unless 
y recognized custom held out to the world that 
vhenever any of its employees, whether at the 
post of duty or elsewhere, accepted a message, it 
would undertake under penalty to transmit the 


| 
| 
| 
| 


| 


same; that the legislature in creating the penalty 
had in mind the receiving of dispatches, either 
written or printed, and that whatever the agent 
did or omitted to do with reference to writing 
down the message orally given him, he did as 
agent of the sender. The court, in its discus- 
sion of the question of the agency of the com- 
pany’s employees, referred to the well-known 
cases of first impression in the state of Texas, 
Western Union Tel. C Edsall, 63 Tex. 668; 
Same v. Foster, 64 Tex. 220, 53 Am. Rep. 754; 
Gulf, etc., R. R. Co. Geer, 5 Tex. Civ. App. 
86, holding that an operator, in 


349, 24 S. Ww. 
writing a message for the sender, becomes the 
agent-of the sender. The court admitted that 
the statute seemed to contemplate the filing of 
dispatches at the company’s office, or with an 
agent while on duty, but concluded that, if it 
was conceded that the operator was the agent 
of the sender in writing the message, and until 
the message was actually in the office of the 
company, yet when it was filed in the company’s 
office by its agent, and in the line of his duty, he 
ceased to be the agent of the sender and became 
the agent of the company. 
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- THE LIGHTER SIDE 


Humor of Cross-Examination.— Of the 
famous Daniel O’Connell many interesting 
stories are told illustrating his resourcefulness 
when engaged in the cross-examination of a 
witness. The Sunday Magazine repeats these 
two, one in which he was successful in his 
attempt to entrap the witness, and another in 
which he was himself worsted. 

Once he was defending a prisoner indicted 
for murder. The principal witness against the 
defendant swore that the prisoner’s hat had 
been found near the place of the murder. 
‘The hat was then produced in court, and the 
witness swore positively that it was the same 
one that was found, and that it belonged to 
the prisoner. 

“‘ By virtue of your oath, are you positive 
that this is the same hat?”’ 

a Sa 

“Did you examine it carefully before you 
swore that it was the prisoner’s? ”’ 

~ 2 

‘* Now, let me see,’’ said O’Connell, as he 
took up the hat and began carefully to exam- 
ine the inside of it. He paused with a curious 
expression on his face, and then spelled aloud, 
‘ J-a-m-e-s.’ Now, do you mean to say that 
that name was in the hat when you found it? ”’ 
he asked, turning to the witness. 


ae 

“Did you see it there? ”’ 

*T did.” 

** And this is the same hat? ”’ 
~ Ya.” 


‘* Now, my lord,” said the lawyer, turning 
to the judge, ‘‘ there’s an end to this case. 
There is no name whatever within this hat.” 

The prisoner was instantly acquitted. 

An amusing incident is told of a victory 
over O’Connell by a witness whom he was 
cross-examining. The witness was for the 
Crown, and the case was a riot committed by 
a crowd of beggars. O’Connell was at that 
time well known, and it was after he had 
received his sobriquet of ‘the Big Beggar- 


man. 


The witness finished, and O’Connell began 
the cross-examination. ‘‘ Now tell the court 
just how many beggars there were,” he said. 





“‘ Indeed, I did not stop to count them, but 
there was a great tribe of them, your Honor.” 

‘A whole tribe of them, eh? Will you tell 
us to what tribe they belonged? ”’ 

““ Indeed, your Honor, that is more than I 
can do, for I never heard, but I think it must 
have been to the tribe of Dan.” 

““You may go down, sir!”’ said O’Connell 
in a rage, amid the laughter of the court. 


Sherry Won His Case.— Some years ago 
there arose in Lynn an important law case 
bearing upon the right of a labor union em- 
ploying a “banner boy” to patrol at the 
front of Patrick Sherry’s shoe factory on 
Munroe street. - 

Upon the banner was printed a ‘‘ warning ”’ 
to workmen to keep away from the Sherry 
factory, as a strike was in progress. Mr. 
Sherry reasoned that the work of the “‘ banner 
boy ” was an invasion of his rights, therefore 
the boy was arrested. 

The case was appealed to the Superior Court. 
The Hon: John R. Baldwin was counsel for 
the labor union. Judge Aldrich was hearing 
the case. Mr. Baldwin sought to make a 
ludicrous point of the very diminutive ‘‘ banner 
boy,” and said to the court: 

“Your Honor, look upon the culprit! ”’ 

The judge promptly responded: “I am 
looking. What of it? ”’ 

Mr. Baldwin was so suddenly taken aback 
at the sharp response of the judge that it was 
some little time before he recovered his usual 
composure. Mr. Sherry won his case. — Bos- 
ton Herald. 


Life Sentence. — She (thinking of her trous- 
seau): This getting married is certainly a trial. 

He: Well, it isn’t half so bad as working 
out the sentence. — Philadelphia Record. 


Joyful.—‘‘ Maud says she loves to see 
ther people made happy.”’ 

‘““ Now I understand why she goes to every 
trial for divorce in town.”’ 


Sententious. — ‘‘ Bridget,’”’ said the noted 
judge’s wife to her new cook, ‘‘ my husband is 
a great man. He has sentenced some of the 
most noted criminals of our day.” 
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“Faith, an’ long afore I come here I heard 
he was quite sententious.”’ 


Handsomely. — ‘‘ Brigg’s ward is the most 
beautiful girl and he has cheated her out of 
fifty thousand dollars, but he doesn’t con- 
sider it a crime.” 

‘“‘ What does he call it?” 

“He calls it ‘ doing the handsome thing.’ ”’ 

Truly Feminine. — A pretty girl went to a 
famous New York lawyer last month and 
asked him to conduct a breach of promise case 
for her. 

** What 
noted jurist. 

“‘ Evidence in plenty,’’ replied the broken- 
hearted one. Then she burst into tears and 
added: ‘In the first place he always called 
on me in a business suit and — and — and in 
the second he has married another girl!”’ 


3)? 


evidence have you asked the 


Lapsed. — Peter Newell tells a story of a 
little Southern boy who sat reading while his 
colored mammy was doing the mending. The 
child looked up and asked: 

““Mammy what does ‘lapse of justice’ 
mean?” 

“For de Lawd, honey, I 


know. 


su’t’nly doan’ 
All de justices what visits your pa am 
so fat dey aint got no laps.”’ 

In Bankruptcy. — An 
always full of original sayings hung around 
the referee in bankruptcy and asked who did 
most of the that court. The 
referee replied that L. seemed to have the 
most business. The lawyer said, ‘‘ Well I 
always thought that L. had a lot of poor 
clients, but never knew before that he had all 
the dead beats in town.”’ 


Irish lawyer who is 


business in 


The Law’s Delay.— The aforesaid lawyer 
was seen sitting quietly on the doorsteps of 
the court house one day, absorbed in thought, 
and a lawyer came along and asked what the 
trouble The wit replied, ‘““I am 
waiting for clients. The judge has sent all 
my clients to the pen for six months and I 
have nothing more to do till they get out.” 


Judge Hubbard. — The late Judge Hubbard, 
for more than fifty years a prominent mem- 
ber of the Iowa Bar, was noted for his 
many sarcastic sayings and retorts in court. 
He had on the stand one John Wear, an old 
banker, all afternoon on a hot June day, when 


was now. 





the judge left the room for a few minutes, much 
to the satisfaction of the witness who got out 
a red handkerchief with which he wiped his 
brow. Hubbard, who had not gotten out of 
the witness what he thought, said in a most 
sarcastic vein. ‘‘ It makes you sweat, John, 
to tell the truth, don’t it? ”’ 

A doctor who was rather pompous asked 
to be excused so that he could look after his 
patients. Judge Hubbard replied to the full 
court room. ‘* You should give your patients 
a chance to get well, and I’ll keep you here 
for that purpose.’”’ He hated a man who was 
too technical, and used to relate of one S. that 
“he is so technical that he will fall over 
a crowbar to hunt for a needle, and not see 
the crowbar mind you.” He was an enemy 
of a certain person who always gave him more 
or less trouble. One day the judge came into 
an office asking if he could tell him anything 
about the life tables. ‘* No,’ replied the per- 
‘“‘ Well,” said the judge, ‘‘ I just want to 
know how long I’ll have to endure that fool 


son. 


of a man who lives across the way, that’s all,” 
and away he went down street. 

He got left in a political campaign and one 
day having heard of a shoemaker who had 
voted against him, whom he had befriended, 
the judge replied, ‘‘ Say Jack, you won't need 
to buy any more bristles for you can just put 
your hand back of your neck and pull one out, 
for you are nothing but hog anyway.”’ 

Roth- 
often 
own 


Judge Rothrock.— The late Judge 
rock had a fine sense of humor and 
enlightened court and 
inimitable way. He sat on the Bench when 
one G. W. Wilson came with a 
cart full of books. The judge asked what all 
this was for, and Wilson replied that it was to 
show up a receivership. ‘‘ Well, well,” said 
the judge, ‘‘ don’t you think this failure is 
entirely due to too much bookkeeping? ”’ 

When he was on the Supreme Bench he 
examined a number of young men for admis- 
sion to the Bar. Among the number there 
was a young man who knew the code very 
well but had no knowledge of legal principles. 
He said to him, ‘‘ Young man you are in bad 
fix, for the legislature may in a night do away 
with all the law you know.” At another 
time he was trying a suit in which there were 
about a half dozen lawyers who quarreled 


juries in his 


into court 
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over the admission of evidence and about 
positions and what not. The judge sat quietly 
by and finally he put the question to one 
of the lawyers. ‘‘ What am I sitting here 
for anyway?” The lawyer quick as a flash 
replied, ‘“‘ You have got me now judge, I 
don’t know except for manner’s sake.” 

Indignity.— One G. used to go on a drunk 
once in a while and would when in that 
condition go to a hotel or home and remain 
till the spree was over and would perhaps 
not indulge again for many weeks. He 
once got on one of his “ periodics,’’ when he 
went into a livery barn and hid in the hay 
mow. At night one of the men found him, 
and thinking he was an ordinary tramp tried 
to pull him up. It was impossible to get the 
man to move, as he was covered up with 
hay and straw and evidently felt he was 
resting on a bed of ease. The stable keeper, 
thinking he had some tramp to deal with, 
knew one remedy which had worked many 
times in the past; he turned on the water and 
gave the sleeper a good dose of cold river 
water directed at the sleeper’s chest. and 
neck. In an instant the sleeper, over six 
feet tall and well dressed, rushed up at his 
would be assailant, grabbing him by the 
throat, saying, ‘‘I was a gentleman, I have 
always been a gentleman, I came in here a 
gentleman, and now I go out of here the worst 
looking tramp you ever saw.” As he went 
down street, pulling chaff from his neck and 
throat, with hay and straw sticking to him 
like cockle burr to a cow’s tail, he shook his 
fist at the terrified stable keeper saying as he 
went along, “ I’ll sue you for befouling my 
person, I was a gentleman till I struck your 
place, I shall never come back here again, 
except with the sheriff to cause your arrest, 
you ignorant lout you, who don’t know better 
than to sprinkle a gentleman in such fashion.” 
B. L. Wick. 

An Ad.— Another lawyer’s advertisement 
has come to join our collection. ‘‘O. J. Felton, 
farmer’s attorney. At home on Brookdale 
Farm. Practice in all courts. Litigated cases 
not sought for. New Phone 2 on 390.” 


Cedar Rapids Evening Gazette. 

Evidence. — ‘‘ The evidence shows, Mrs. 
Mulcohey, that you threw a stone at Police- 
man Casey.” 





“It shows more than that, yer Honor, it 
shows that Oi hit him.” — Minneapolis Trib- 
une. . 





Mayor and a Mule. — Mayor Dunne issued a 
pardon fora mule. The action was taken on 
the assurance of State Senator E. J. Rainey 
that the prisoner at the city pound had never 
before offended and would be good in the 
future. The mule is the property of Gerald 
Broderick, fifteen years old, who appeared in 
the mayor’s office armed with a letter from 
the senator. He peered over the high railing 
and caught the attention of Abe Merinbaum, 
bridewell pardon clerk. 

“‘T want a pardon,” said the boy. 

“‘ Who for? ”’ asked Merinbaum. , 

** You have locked up my mule,” answered 
the youngster with a catch in his voice. 

Merinbaum read the senator’s letter, con- 
sulted with the mayor, visited the deputy 
comptroller, and a pardon was arranged. — 
Chicago Daily News. 


’ 


Generosity. — One S. was known in his day 
and generation as one of the most brilliant 
lawyers of Iowa, but he would get drunk. 
One morning he came into the Supreme Court 
room of the state in that condition, and while 
the court was in session many motions and 
orders came up before the regular business of 
the day began. When about all the detail 
of the business was disposed of, the chief jus- 
tice asked if there was anything else that 
could be disposed at that session. Mr. S. 
walked up in front of the speaker’s desk and 
called out ‘‘ What has been done with no Nes 
a case in which he was interested. The chief 
justice said that the case had not as yet been 
decided. Then Mr. S. replied, “‘ This is the 
only case I have, my client needs the money, 
and I need my fees. Now if you will decide 
this case right away I’ll give you five dollars.” 
The chief justice called for order and was very 
much enraged. S. did not realize what he 
had said, so to fix it up replied as follows, 
“Excuse me, judge, I did not mean five 
dollars for all of you, I meant five dollars 
apiece.” There was a smile on the faces of 
the members of the Bar, while a friend led 
the offending attorney out of the court room 
to sober up. — B. L. W. 
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